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VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL 

ADMINISTRATIVE DIVISION 

PLANNING AND ENVIRONMENT LIST 
VCAT REFERENCE NOS. P2030/2014, P2031/2014 

& P2032/2014 

PERMIT APPLICATION NOS. PA013/2014 
PA014/2014 & PA015/2014 

IN THE MATTER OF Vukadinovic v Mount Alexander SC (No.3) 

BEFORE Russell Byard, Senior Member 

NATURE OF CASE Broiler farm separation distances. 

LOCATION OF PASSAGE OF INTEREST Position summarised in paragraph [164] [2] [171} and in 

relation to Cultural Heritage Management Plan at [160] [2] 

[163} 

PLANNING SCHEME – 

INTERPRETATION OR 

CONSIDERATION OF VPP PROVISION 

Interpretation of Planning Scheme.  Interpretation of clause 

52.31 and the Victorian Code for Broiler Farm 2009 and 

separation distances for Class B broiler farms. 

SUMMARY 

This case concerns three applications for Class B broiler farms on a single 

substantial parcel of land in a farming zone.  Class B broiler farms are broiler 

farms where the separation distances from broiler sheds extend beyond the farm 

boundary and onto adjoining land.  This is legal, subject to obtaining planning 

permission, provided that development potential of adjoining land is protected.  

Separation distances are the distance between a broiler shed and the nearest 

sensitive use.  Sensitive use includes dwelling and dwellings are the only 

sensitive uses relevant in this case. 

The relevant statutory provisions are clause 52.31 of VPP planning schemes 

concerning broiler farms and the Victorian Code for Broiler Farms 2009.  The 

Code contains elaborate and extensive provisions, not only to the classification 

and assessment of broiler farm applications, but also to their design and 

applications for planning permission which require extensive documentation. 
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The three broiler farms in this case were designed and applied for on the basis for 

their separation distances extending onto nearby land but so as to not involve 

dwellings or other sensitive uses.  Code provisions refer to separation distances 

not extending to more than 50% of adjoining land and then on the basis that the 

area unaffected by separation distances is capable of accommodating a suitable 

building envelope for a dwelling. 

 

Since the permit application and shortly before the VCAT hearing was to 

commence two prefabricated houses were moved onto nearby land within the 

separation distances for two of the proposed broiler farms.  This was done legally 

in the sense that no law prevented it.  The houses were provided with all required 

services and were occupied. 

 

For reasons set out, involving an interpretation of the planning scheme provisions 

and the Code read as a whole and in terms of their objectives and purposes, a 

legal ruling was made that the recently installed structures are not to be taken into 

account in assessing sensitive uses and separation distances for the proposed 

Class B broiler farms.  It was also held that the relevant time for consideration of 

classification of broiler farms is at the time of permit application and, although 

there may be facts arising after that stage that need to be taken into consideration 

in assessing broiler farm applications they do not include new dwellings 

established within proposed separation distances after that time. 

 

A question was also raised as to whether a Cultural Heritage Management Plan 

was required under the Aboriginal Heritage Act 2006.  It was found that part of 

the extensive review site was an area of cultural heritage sensitivity and a ruling 

proceeded upon the basis that the proposed broiler farms were high impact 

activities.  However, the activity areas for the higher impact activity are remote 

from the areas of cultural heritage sensitivity.  The separation can be readily and 

clearly delineated on an endorsed plan and physically on the land.  Big Hill 

Vineyard Pty Ltd v Greater Bendigo CC [2015] VCAT 397 was followed in 

ruling that, in these circumstances, no Cultural Heritage Management Plan was 

required. 

 



 

 

VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL 

ADMINISTRATIVE DIVISION 

PLANNING AND ENVIRONMENT LIST 
VCAT REFERENCE NOS. P2030/2014, P2031/2014 & 

P2032/2014 

PERMIT APPLICATION NOS. PA013/2014, PA014/2014 
& PA015/2014 

PERMIT APPLICANT Michael Vukadinovic 

RESPONSIBLE AUTHORITY Mount Alexander Shire Council 

REFERRAL AUTHORITIES Goulburn Murray Water 

Coliban Water 

VicRoads 

OBJECTORS Central Goldfields Shire Council, Mark Yarwood 

and Others, Maurice and Barry Forbes and 

Others 

OTHER Minister for Planning 

SUBJECT LAND P2030/2014 - CA5A1, 5A2 & 5A4, Sec 3, Parish 

of Eddington, Baringhup West Road, Baringhup 

West 

P2031/2014 - CA1 1 & 2, Sec 4, Parish of 

Baringhup, 165 Baringhup-Havelock Road, 

Baringhup 

P2032/2014 - CA5A3, 5A5, 5B1, 5B2, 5B3 & 

5B4, Sec 3, Parish of Eddington, 290 Baringhup-

Havelock Road, Baringhup West 

BEFORE Russell Byard, Presiding Senior Member 

WHERE DETERMINED Melbourne 

HEARING TYPE No Hearing 

DATE OF ORDER 11 August 2015 

CITATION Vukadinovic v Mt Alexander SC (No 3) 

(Includes Summary) (Red Dot) [2015] VCAT 

1164 

ORDER 

Subject to any further orders that might be made by the Tribunal, the hearing of 

these applications will proceed as scheduled at 10.00am on Monday 12 October 

2015 at 55 King Street, Melbourne for 15 days. 
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Russell Byard 

Presiding Senior Member 
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APPEARANCES AT BENDIGO ON 23, 24 AND 25 MARCH 20151 

For Michael Vukadinovic Mr Graeme Peake of counsel on the instructions of 

his client. 

For Mount Alexander Shire 

Council 

Ms M Marshall, solicitor, Maddocks, solicitors. 

 

For Mark Yarwood and 

Others
2
 

Mr P O’Farrell of counsel appeared on the 

instructions of Best Hooper solicitors. 

For Maurice & Barry Forbes, 

Peter & Pauline Liston, Peter 

Smith 

Ms A Patterson of counsel appeared on the 

instructions of her clients. 

 

John Purcell Mr J Purcell in person. 

Respondent objectors represented by Mr P O’Farrell 

Mark and Kim Brasser, Mark Yarwood, Raimond and Yale Gaita, Ian Addlem, Jason 

Keats, Brendon Connelly, Shelley Walker, Joe and Sue La Greca, Grant Hodgetts, 

Cathy McCallum, Toby and Sarah Liston, Peter, Shane, Maree and Amber Baker, 

Louise Appleby, Rob Wilson, Jarod and Kerry Adlem, Ron and Heather Shellie, Roy 

and Linda Pickering, Lyndsay and Abby Daniel, Alan Millar and Noel Brasser. 

INFORMATION 

Nature of Proceedings Applications under section 77 of the Planning 

and Environment Act 1987 for review of a 

decision of the responsible authority to refuse 

to grant a permit 

Proposal Each application is for the use and 

development of a 400,000 bird broiler farm. 

Zone and Overlays Farming Zone 

Planning Permission Required Clause 35.07-1 Use of land for broiler farms 

Clause 35.07-4 Buildings and works for a 

section 2 use (which includes broiler farms) 

                                              
1
 There were no appearances by the Minister for Planning, referral authorities and other objectors. 

2
 The names of the respondent objectors for whom Mr O’Farrell appeared in set out in the list set out 

below. 
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Land Description Irregularly shaped parcel of land in several 

titles bounded to the north by Baringhup West 

Road, to the east by Green Lane, to the south 

by Baringhup-Havelock Road and to the west 

by an unmade section of O’Keefes Road and 

having a total area of approximately 448.8 

hectares. 

Inspection An accompanied inspection was conducted on 

26 March 2015. 

Cases referred to PosCorp Pty Ltd v Frankston CC [2011] 

VCAT 1140. 

Holder v Cardinia SC [2015] VCAT 1838. 

Kozanoglu v The Pharmacy Board of Australia 

[2012] VSCA 295. 

Vukadinovic v Mount Alexander SC (No. 1) 

[2015] VCAT 890. 

Buttigieg v Melton SC [2004] VCAT 417. 

Ungar v City of Malvern [1979] VR 259. 

Country Endeavours Pty Ltd v Baw Baw SC 

Vukadinovic v Mount Alexander SC (No. 1) 

[2015] VCAT 890. 

Purchase v Baw Baw SC, Campbell and others 

cases [1999] VCAT 1237 and [2000] VCAT 

327. 

Aerolite Quarries Pty Ltd v Greater Geelong 

CC [2014] VCAT 1611. 

Cherry Hill Windfarm Pty Ltd v Mitchell SC 

[2013] VCAT 521. 

PosCorp Pty Ltd v Frankston CC [2011] 

VCAT 1140. 
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REASONS 

Purpose of this interim determination 

1 A hearing of this case commenced at the Law Courts of Bendigo on 23 

March 2015.  The circumstances are enlarged upon below.  This interim 

determination is to deal with two preliminary matters.  The two issues were 

sought to be encapsulated in three questions which I will set out in due 

course. 

2 One of the issues is dealt with in the third question.  It is whether a Cultural 

Heritage Management Plan under the Aboriginal Heritage Act 2006 (AH 

Act) is required in relation to this case.  The other issue is referred to in the 

first two questions.  It concerns the relevance or otherwise of two new 

dwellings installed and occupied near the review site since the permit 

application giving rise to these proceedings was lodged with the 

Responsible Authority (the council of the Shire and Mount Alexander). 

Nature of Proceedings 

3 This case involves three proceedings. Each is an application under s 77 of 

the Planning and Environment Act 1987 (PE Act) for review of a decision 

of the responsible authority to refuse to grant planning permits for three 

broiler farms. There are three applications for review arising from the three 

refusals upon three permit applications. 

4 Broilers are barnyard poultry raised for meat. Each proposed broiler farm is 

intended to be located, each towards a corner of an irregularly shaped parcel 

of land at Baringhup and having a total area of approximately 448.8 

hectares. 

5 The need for the proposed planning permits arises from clause 52.31 of the 

Mount Alexander Planning Scheme.  That clause deals with broiler farms.  

The planning scheme is subordinate legislation made under the Planning 

and Environment Act 1987 (PE Act).  Clause 52.31 deals with permit 

applications in relation to the use and development of land to establish a 

new broiler form.  It provides that such applications must comply with the 

Victorian Code for Broiler Farms 2009 (the Code)
3
.  The Code is an 

incorporated document in the planning scheme.  As such it is part of the 

planning scheme and accordingly part of the law in Victoria. 

6 I will need to deal with a number of its terms but for the present time I will 

just refer to its classification of broiler farms into four classes.  These are 

Class A, Class B, Special Class and Farm Cluster. 

                                              
3
 The code is the successor to an earlier version.  The earlier version was the Victorian Code for Broiler 

Farms, September 2001 (2001 Code). 

The clause deals with extensions to existing broiler farms as well as the establishing of new ones but this 

case concerns only proposals for new broiler farms.  I will leave out references to extensions to existing 

farms. 
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7 The difference between Classes A and B relates to separation distances.  

The separation distances are measured from the nearest external edge of the 

new broiler shed to the nearest external edge of the nearest sensitive use of 

land beyond the broiler farm property.  For present purposes the sensitive 

uses that are relevant are dwellings.  For dwellings the measurement is to 

the nearest edge of the house.  I will refer later to the calculations of such 

distances in accordance with “Formula 1” in the Code.  Such distances vary 

with the maximum number of birds to be accommodated. 

8 The difference between a Class A and Class B broiler farm is whether or 

not the whole separation distance is contained within the farm property.  A 

Class A broiler farm is where the separation distance is contained within the 

farm property.  A Class B broiler farm is where the separation distance 

extends onto nearby land.  Although Class A might be regarded as ideal, 

Class B is also recognised in the Code and is lawful subject to certain 

constraints and the obtaining of a permit. 

9 Clause 52.31-4 provides that an application for a Class A broiler farm is 

exempt from the notice requirements of sections 52(1)(a)(b) and (d) and 

64(1) PE Act and the objector review provisions of section 82(1) of that 

Act.  Effectively that means that objectors have no role in applications for 

Class A broiler farms. 

10 The notice and review provisions however do apply to applications for 

Class B farms and the other two varieties. 

11 The Code contains elaborate provisions in relation to the planning and 

design of broiler farms and the applications for planning permits with 

substantial documentary requirements, as well as the determination of the 

broiler farm permit applications. 

12 It is important, when a proposal is being planned, designed and applied for, 

that the classification of the broiler farm being sought should be 

understood.  One reason is because clause 52.31-4 means that notice of 

review rights will not apply to a Class A farm however that is but one of 

several considerations.  The applicant (and subsequently the responsible 

authority, other parties and the Tribunal) need to be clear from the outset as 

to what class of broiler farm is being designed and applied for. 

13 A Class B broiler farm has its separation distances extending on nearby 

land, but only if there is no dwelling (or other sensitive use) within that 

separation distance.  If there is a house within that distance a permit for a 

Class B farm cannot be granted.  Indeed, it is prohibited. 

14 That does not mean that all varieties of broiler farm are necessarily 

prohibited.  A Class A farm, presumably for a much small number of birds, 

might still be feasible.  Also, a Class B farm for a smaller number of birds, 

with consequentially shorter separation distances that do no reach the house 

may still be possible.  However, a Class B farm whose separation distance 

reaches a house use for a dwelling is not. 
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15 There is another possibility.  Where a Class B farm is barred, a Special 

Class broiler farm might yet be possible.  There are two sorts of Special 

Class broiler farms.  One is where the proposed farm capacity exceeds 

400,000 birds.  The other is where the minimum separation distance cannot 

be met but a reduction in the otherwise standard minimum separation 

distance is warranted through the adoption of odour reduction technology.  

Such technology is discussed in the Code.  For either variety of Special 

Class broiler farm there must be a Odour Environmental Risk Assessment 

in accordance with section 6 of the Code.  That requirement does not attach 

to a Class B farm. 

16 The fourth class of broiler farm is a Farm Cluster.  It occurs where the 

minimum separation distance of a farm overlaps with that of another farm 

(whether actual, or one for which permit is being granted, or one for which 

permit has been applied) and the combined capacity of them all exceeds 

400,000 birds.  As with a Special Class farm, an Odour Environmental Risk 

Assessment is required for a Farm Cluster. 

17 The notion of the Farm Cluster is not currently relevant except to note that 

the three farms applied for in this case have been carefully designed to 

avoid overlap of separation distances so to avoid being constituting a Farm 

Cluster.  They have thereby avoided having to meet the requirements of that 

concept. 

18 The three broiler farms for which permit applications have been made are 

all Class B farms for up to 400,000 birds.  The permit applications are 

constituted by their permit application forms and all the supporting 

application documentation required by the planning scheme and the Code, 

and in fact submitted with the application forms of the Responsible 

Authority.  The classification of the broiler farms applied for is clear from 

these applications, including application documentation. 

19 They cannot be Class A farms because the separation distances extend 

beyond their farm boundaries.  It is clear too that they are carefully 

designed not to be Special Class.  Though the separation distances in the 

application materials extend onto nearby land, they do not do so to the 

extent of encountering any houses. 

20 The Code requires an application to include a plan of all land within 1 

kilometre of the farm site.  Any house within that distance must be plotted 

on that plan.  This requirement enables verification that there are no houses 

within separation distances and that Class B requirements as to separation 

distances are satisfied. 

21 As the applications are for Class B farms, the requirements for Special 

Class, including the need for an Odour Environmental Risk Assessment, are 

avoided. 

22 In my opinion these are three permit applications for three Class B broiler 

farms for up to 400,000 birds.  They are not applications for any other class 
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of broiler farm, and they are not for some generalised but unclassified form 

of broiler farms.  That is apparent from each application as a whole.  It is 

not altered by whether or not the expression “Class B” appears in the actual 

application form because the whole application must be read and 

understood as a whole. 

23 After the applications were lodged notice was given as is required for Class 

B farms.  Objections were received and considered, with the applications, 

by the responsible authority.  The responsible authority determined to 

refuse each application.  It issued notices of refusal.  It does not matter 

whether the notices of refusal specify Class B broiler farm or merely use the 

more general expression “broiler farm”.  It was the broiler farms applied for 

that were being refused, and each of them was a Class B farm for up to 

400,000 birds. 

24 Having been refused the applicant applied to this Tribunal under section 77 

PE Act for a review of that refusal. 

25 Subsequently some objectors have carried out some buildings and works on 

nearby land.  I will go into more detail in the following background and 

history section of these reasons. 

26 However, these buildings and works are now sought to be relied as a basis 

for saying, initially that the objectors have unilaterally imposed a change of 

classification of broiler farm applied for, and subsequent that they have 

imposed a legal prohibition on the applications in fact made. 

27 Where I hereafter refer to prohibition I mean prohibition of the Class B 

400,000 bird broiler farms applied for, and not all possible broiler farms in 

general.  If such a prohibition has been effectively imposed on the applicant 

it can be said that those objectors have imposed a veto.  Again the use of 

that word refers to a veto on the actual Class B broiler farms applied for, 

not other broiler farms generally. 

Background and history 

28 When the case was set down for a hearing ten days were allocated of which 

the first five were to be in Bendigo. I am the presiding member, sitting with 

my colleagues, Margaret Baird, Senior Member and Ian Potts, Member. I 

am a qualified legal practitioner. 

29 On 1 April 2015 we issued an interim determination, Vukadinovic v Mount 

Alexander SC (No. 1)
4
 wherein some account is given of the hearing at 

Bendigo that proceeded on 23, 24 and 25 March, the reasons for the hearing 

being adjourned to 12 October 2015 and wherein various directions were 

given. 

30 At the beginning of the Bendigo hearing, after appearances were received, I 

made a call for any preliminary matters. As explained in the first of the 

                                              
4
 [2015] VCAT 890. There has been a subsequent interim determination in Vukadinovic v Mount Alexander 

SC (No. 2) of 21 May 2015. 
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previous interim determinations and its reasons, a question arose in relation 

to what were then some very recent developments in relation to the case. 

31 Originally, the objectors in these proceedings acted together as one group 

being represented by Best Hooper, solicitors. Subsequently five of their 

number separated themselves from the other objectors. These five are 

Maurice Forbes, Barry Forbes, Peter Liston, Pauline Liston and Peter 

Smith. I refer to these five as the Forbes group and the others as the 

Yarwood group. The Yarwood group were represented at Bendigo by Mr 

Peter O’Farrell, barrister, who appeared on the instructions of Best Hooper. 

The Forbes group were represented by Ms A Patterson, barrister, who 

appeared on the instructions of her clients. 

32 The Forbes group are entitled to be separately represented if they wish. No 

explanation has been advanced as to why they have separated themselves 

from the Yarwood group. There is no obligation on them to advance any 

explanation. 

33 Apart from arranging separate representation the Forbes group, or some of 

its members, undertook building works in close proximity to the review 

site. These works, at least so far as manifest in physical terms, occured in 

the two to three weeks immediately before the commencement of the 

hearing at Bendigo and culminated with the establishment of prefabricated 

houses upon supports set into the land owned by the Smiths and the Forbes 

respectively and located across the roads from two of the proposed broiler 

farm sites. These houses were established and occupied on or about the 

weekend immediately preceding the commencement of the hearing on 

Monday 23 March 2015. It is fair to say that the administrative and physical 

work involved was accomplished in an unusually short period of time. By 

the time of the accompanied inspection that my colleagues and I conducted 

on 26 March 2015 both houses were occupied with such touches as washing 

upon clotheslines, some plantings and even fowls in a poultry enclosure at 

the rear of one them. Both sites and the developments upon them had a very 

fresh appearance and the two houses were of very similar style and 

appearance although we were informed that one contains three bedrooms 

while the other contains only two. 

34 These prefabricated structures were not built on site but constructed 

elsewhere and bought on site on large trucks to be set down upon pre-

installed supports. At the hearing we were informed that the houses were 

occupied (although it may have been that one was occupied and the other 

about to be occupied) and that all necessary services for occupation had 

been installed and were in operation. 

35 These include the services required for a “Dwelling” as defined in clause 74 

of the planning scheme. The review site, and the land upon which these two 

houses exist, are all within a Farming Zone under the applicable Mount 

Alexander planning scheme. The Farming Zone provisions are found in 

clause 35.07 of the scheme. Clause 35.07-1 contains a table of uses in 
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relation to land use of land within the zone. Section 1 contains a list of land 

uses that can be carried on upon land in the zone without the need to obtain 

a planning permit authorising such use. Some of the land uses so listed are 

subject to a condition or conditions specified in the table. In those 

circumstances such use is only a ‘section 1 use’, that is, a use for which no 

land use permit is required, if such conditions are met. 

36 One of the land uses appearing in section 1 is ‘Dwelling’
5
. 

37 There are several conditions specified in section 1 of the table of uses in 

relation to Dwelling. The first of them reads: 

Must be the only dwelling on the lot. 

38 I am conscious that there is a potential for ambiguity or misunderstanding 

in relation to the word ‘dwelling’, but where it appears in the table of uses it 

means dwelling as a land use. Land use terms are defined in clause 74 of 

the planning scheme.  The land use ‘Dwelling’ is defined as follows: 

Dwelling 

A building used as a self contained residence which must include: 

a) a kitchen sink; 

b) food preparation facilities; 

c) a bath or shower; and 

d) a closet pan and wash basin. 

It includes out-buildings and works normal to a dwelling. 

39 It was said that the two houses contain the items a) to d) mentioned in the 

above definition. 

40 It is my understanding, which can no doubt be disproved if incorrect, that 

the relevant Forbes land and that of the Smiths are parcels having 

substantial areas and which are probably constituted of multiple contiguous 

lots. 

41 It was said, from the bar table, that the construction and occupation of the 

houses was carried out lawfully. I take this to mean lawful in terms of 

planning laws, building control legislation and any other relevant laws. That 

being the case I assume that there is no other house on either of the 

particular allotments upon which each of these houses stands. 

42 Of course something might be done ‘lawfully’ in this sense and still be done 

vexatiously, or for an ulterior purpose so as to be lacking in good faith. 

43 There is a second condition. It reads: 

The lot must be at least the area specified in a schedule to this zone. If 

no area is specified, the lot must be at least 40 hectares. 

                                              
5
 This land use is Dwelling other than Bed and breakfast, but no issues in relation to Bed and breakfast 

have arisen in the current case. 
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44 There is a schedule to the Farming Zone in the Mount Alexander planning 

scheme. According to it all land in the zone is subject to a minimum area 

for which no permit is required to use land as a dwelling specified at 40 

hectares. I take this to be complied with. 

45 I notice, but merely in passing, that the schedule also specifies varying 

minimum setbacks for Road Zone Category 1, Road Zone Category 2 and 

any other road. 

46 The third condition reads: 

Must meet the requirements of Clause 35.07-2. 

47 That clause specifies certain requirements in relation to a dwelling 

including access via an all weather road with dimensions adequate to 

accommodate emergency vehicles, a sewerage or waste water treatment and 

disposal arrangement, a potable water supply by reticulation or storage tank 

and connection to a reticulated or other electricity supply. 

48 Again the evidence from the bar table indicates that all these requirements 

are satisfied. 

49 I notice, again in passing, that clause 35.07-4 requires that buildings be set 

back from roads in accordance with the schedule. 

50 The permit applications giving rise to the current proceedings are of long 

standing and have been known, or should have been known, to objectors for 

a long time. In fact, the permit applications giving rise to these three 

proceedings post date an earlier application or applications, I believe for 

four broiler farms. It has been known, or should have been known to 

objectors, that the applicant has been proposing broiler farms on the review 

site for in excess of two years. Paragraph 22 of the second written 

submission on behalf of the Forbes group lodged pursuant to directions 

given following the Bendigo hearing read: 

It should be noted that this is the second round of applications for 

broiler farms by the permit applicant on the subject sites. The first 

planning applications were lodged with Council in February 2013 for 

four broiler farms and associated dwellings. Some 27 months have 

elapsed since that time. 

51 The installation and occupation of the two houses has raised an issue as to 

whether the Forbes and the Smiths have effectively imposed a legal veto or 

prohibition barring these broiler farm permit applications, or at least two of 

them. 

52 These matters were raised at very short notice so far as the Tribunal and the 

other parties, particularly the permit applicant, are concerned. Mr Peake, 

barrister, who appeared for the applicant has claimed in his first written 

submission lodged pursuant to directions paragraph 1.5, page 4, last dot 

point that he received notice of an intention to amend the statement of 

grounds of the Forbes group on account of these houses by email only at 
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3.44 pm on Friday 20 March 2015. That is latish on the afternoon of the last 

working day before the commencement of the hearing at Bendigo at 10.00 

am on Monday 23 March 2015. That notification was from the barrister 

appearing for the Forbes group. He only became aware of the participation 

of that barrister by email three days before on 17 March 2015 although the 

earlier notification made no mention of these house matters. 

53 I had no notice of an intention to amend the statement of grounds, or of 

anything to do with the two houses, prior to the commencement of the 

hearing at Bendigo on 23 March 2015. I did not receive the document 

containing the amended grounds until 12.45 pm on Friday 27 March 2015 

after returning from Bendigo. The email to the Tribunal to which the 

additional grounds were attached is dated 20 March 2015, time 15.45.  I 

mention these matters because the other parties, and in particular the 

applicant, had almost no notice, that the Forbes group was seeking, at that 

late stage, to change the whole basis upon which the case was to be 

conducted. My recollection is that Mr Peake said at Bendigo that he had 

received an informal communication over the weekend that some activities 

were being carried out on the adjoining land. 

54 So far as the members of the Tribunal hearing the case were concerned, we 

had no notice at all prior to 10.00 am on 23 March 2015. 

55 The Tribunal members and the other parties, were called upon to deal with 

an allegedly transformed case on little or no notice.  The representatives of 

other parties, and I as presiding member, had to deal with the situation ‘off 

the cuff’ (to use a tired cliché) as best we could in the circumstances. 

56 To use another tired cliché, the Forbes group claimed, and still claim, to 

have, in effect, ‘moved the goal posts’ so as to transform or prohibit the 

applicants proposal. 

57 At the time the permit applications were made there were no houses or 

dwellings, or other sensitive uses, within the relevant separation distances 

from the proposed new broiler farms. If there had been the permit 

applications concerned would have had to be refused on the basis that those 

proposals for which permission was being sought would be legally 

prohibited. 

58 I am informed by written submissions on behalf of the Forbes group lodged 

since the Bendigo hearing that the new Forbes and Smith houses were 

originally proposed to be located closer to their respective roadways and 

thereby even closer to the proposed broiler sheds than the sites on which 

they now stand. I note that this is an example of one of many pieces of 

factual evidence given since the hearing by way of submission. Although 

some evidence has been tendered in documentary form, no witnesses have 

given evidence so that all non-documentary evidence has been by means of 

assertion from the bar table or in written submissions. Written submissions 

have enlarged considerably on the factual indications given at Bendigo. 
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59 The sites contemplated initially for the new Forbes and Smith houses were 

such that planning permission would have been required for their 

construction. I take this to be because they were intended to be so close to 

their respective road frontages. They have in fact been built a little further 

back from the road frontages so that no planning permission is required and 

so it can be asserted that the houses and their construction is ‘lawful’. 

60 Subject to that slight relocation, they are nevertheless as close as possible to 

the proposed broiler sheds, and well within the separation distances. 

61 I suppose there is a subtle difference between ‘house’ and ‘dwelling’. 

Insofar as ‘Dwelling’ is a land use it implies occupation of a house or other 

dwelling accommodation. Mr Peake, in his written submissions, has raised 

an issue as to whether the Forbes and Smith houses are really to be regarded 

as ‘Dwellings’ rather than something else such as a sham that is really only 

an ulterior forensic manoeuvre intended to embarrass or prohibit his clients 

proposal. That is a submission that may have to be considered and 

determined (or perhaps not) at a full hearing. For present purposes I proceed 

on the basis that the new Forbes and Smith houses are occupied and used as 

dwellings.  

62 If the new Forbes and Smith houses had been in position and occupied so as 

to be used as dwellings at the time the permit applications giving rise to 

these proceedings were made the proposals would have been legally 

prohibited because of the presence of such sensitive uses within the 

required separation distances. 

Initial refusal of adjournment 

63 At Bendigo an adjournment was sought on behalf of the Forbes group on 

three bases as discussed in the first interim determination. The adjournment 

was refused for reasons given at the Bendigo hearing and referred to in the 

reasons attached to the first interim determination. 

64 The third of them arose from the circumstance of the very recent 

construction and occupation of the new Forbes and Smith houses. It was 

said that these circumstances meant that the proposed broiler farms 

concerned could no longer be Class B ones because of the encroachment on 

their separation distances so that they would have to be redesigned and 

reclassified, and so that new evidence would have to be obtained in relation 

to what would be significantly amended proposals. 

65 I ruled that the Forbes group were not entitled to impose such an 

amendment on Mr Vukadinovic against his will. His representative declined 

to amend any of the applications. 

Forbes group assert proposal prohibited 

66 The subsequent position of the Forbes group became a simple assertion that 

the proposals, or at least those close to the new Forbes and Smith houses, 

have become prohibited so that no permits can be granted. Their submission 
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became an assertion that, by constructing and occupying the new houses 

they are able to, and have, created a legal prohibition on the proposals the 

refusal of which the Tribunal was about to review. This is as much as to say 

that the owner of adjoining land can veto a proposal for a Class B broiler 

farm, and do it at the last minute, providing they have sufficient financial 

resources to install a moveable house. 

The applicant denies that proposal has become prohibited 

67 Mr Peake challenges the legal proposition that his clients proposals have 

become prohibited. He maintains that it is not a simple matter of the 

construction and occupation of the new houses being a fait accompli that 

prohibits his client’s proposal. He maintained that the new houses and their 

occupation are not relevant considerations in the case at all. He has several 

bases for putting this. One mentioned at Bendigo was a suggestion that the 

time for making the assessment is at the time the permit applications were 

made. However, his arguments are not limited to that timing proposition. 

Why was the Bendigo hearing adjourned? 

68 Ultimately the hearing that commenced at Bendigo was adjourned for a 

hearing to commence at 10.00 am on Monday 12 October 2015 at the 

premises of the Tribunal at 55 King Street, Melbourne with 15 days 

allocated for such hearing. The reason for such adjournment being granted 

was not any of the reasons advanced by the Forbes group. It was because 3 

days of the 10 originally allocated had been used with a fourth to be 

allocated to an inspection on the next day so that only six further days 

remained of the allocated time. The hearing at Bendigo had been occupied 

with preliminary issues. The hearing of the merits of the case had not 

commenced. It was realised that, on any reasonable estimate, it would not 

be possible to complete the hearing in the six days remaining available. 

Furthermore, due to various considerations, it was realised that it would not 

be possible to resume the hearing, if part heard, for a number of months. It 

would be highly inconvenient, inexpedient and inefficient to embark on a 

hearing with the prospect of so lengthy a delay in the middle of it before its 

resumption when it could not, in any event, be completed for a number of 

months. This was the reason that I adjourned the hearing, thereby 

adjourning a hearing of the merits of the case. 

69 It was then suggested that it would be convenient if I was to make a ruling 

on the legal question of whether the proposals, or at least those relating to 

broiler sheds close to the new houses, are in fact legally prohibited. There 

would be little point in embarking upon a long hearing in relation to merits 

and other matters if it was clear from the outset that no permits could be 

granted, or at least none on two of the three proposals. 

70 My initial reaction was to consider that such questions, including any 

factual matters necessary to found the prohibition proposition, should be 

dealt with at the full hearing, and not as a preliminary matter. Such an 
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approach would accord with the decision of the Tribunal in Buttigieg v 

Melton SC
6
. That was a decision of the then president of the Tribunal, 

Stuart Morris QC, who was then also a Justice of the Supreme Court. 

71 Buttigieg was a broiler farm case although it was dealt with during the 

currency of the Victorian Code for Broiler Farms, September 2001 (the 

2001 Code). That forerunner of the current Code, though similar in many 

ways, has been revised in some respects by the current one. The Buttigieg 

decision is relevant and helpful on certain aspects, notwithstanding some 

changes that appear in the current Code. I will need to deal with the 

Buttigieg case more fully at a later point. However the case, so far as it was 

dealt with by the then president, was a preliminary application for a 

preliminary ruling that the case could not or should not proceed to a full 

hearing on account of a changed situation since the relevant permit 

application had been made. The situational change was not the actual 

construction and occupation of new houses within the separation distance 

though a such a new house was said to be intended and some permission 

first had been obtained.  The question raised did involve the making of 

factual findings. The then president declined the preliminary application 

and directed that the case should proceed to its full hearing observing, 

amongst other things, that it contained an issue that would require factual 

findings which, generally speaking, are best made in the context of a full 

hearing
7
. 

72 In the circumstances the Bendigo hearing was not only adjourned, but leave 

and directions were given in relation to written submissions and three 

questions were posed. 

The Three Questions 

73 The three questions proposed are in the following terms: 

a Are the presence of the nearby recently constructed structures on the 

Forbes and Smith land to be taken into account in assessing sensitive 

uses and separation distances for the three proposed 400,000 bird 

broiler farms being applied for? 

b Is a relevant time for the consideration of classification and 

assessment of the broiler farms fixed at and limited to the day on 

which the permit applications were lodged with the responsible 

authority. 

c Is a Cultural Heritage Management Plan required?  If so why so? If 

not, why not? 

74 The first two questions posed, and to which written submissions after the 

Bendigo hearing were directed, can be linked together. They concern the 

advent of the two new houses. The second is perhaps another, and 

                                              
6
 [2004] VCAT 417. 

7
 Buttigieg v Melton SC paragraph 21. 
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particular, way of asking the first question.  It represents one of Mr Peak’s 

submissions as to why the new structures are not to be considered.  The 

essential issue is whether the existence of those structures mean, and 

necessarily mean, that the broiler farm proposals for which planning 

permission is sought have become prohibited? 

What law applies? 

75 It is said, on behalf of those opposed to the proposal, that the law to be 

applied in determining a planning review is the law as it stands at the time 

of the decision by the Tribunal. In the present context the proposition is put 

forward in a form which rather begs the question as to what the state of the 

law is in relation to whether the new houses are to be considered in 

assessing separation distances. 

76 The well known case of Ungar v City of Malvern
8
 is cited in support of the 

proposition that the law to be applied is that which stands at the time of the 

decision. Prior to the Ungar’s case there was doubt and argument in relation 

to the position in so called ‘transition cases’. A transition case was 

considered to be one where an application was made whilst the relevant 

provisions in the planning scheme stood in one form but where the relevant 

provisions had been changed by the time the Tribunal came to determine a 

planning appeal
9
 in relation to the permit application. The most common 

situation giving rise to transitional case doubts and arguments was where a 

planning scheme had been amended to rezone land between the permit 

application and the Tribunal’s determination. It was argued and sometimes 

held that an applicant in such circumstances was entitled to have the case 

determined on the basis of the planning scheme as it stood when the 

application was made, rather than as it appeared at the time of the decision. 

Ungar’s case put paid to such arguments and became authority for the 

proposition that the zoning was to be as it existed at the time of the 

determination by the Tribunal. If the planning scheme amendment meant 

that the proposal had become prohibited or otherwise burdened or 

disadvantaged since the application, the altered situation as to the law 

nevertheless had to be accepted. 

77 That, of course, is the general rule. It is also possible for the law, including 

the law as set out in the planning scheme, to provide otherwise. Pizer’s 

Annotated VCAT Act 5
th

 edition verifies this
10

 where it points out that a 

different position as to timing applies where the enabling enactment 

expressly or implicitly requires the review to be conducted by reference to a 

particular point in time. Kozanoglu v The Pharmacy Board of Australia
11

 is 

                                              
8
 [1979] VR 259. It is well known in Victorian planning law. 

9
 That case was determined by the Supreme Court before the current Planning and Environment Act 1987 

and the Victorian Civil and Administrative Tribunal Act 1998 (VCAT Act) came into operation. 

Proceedings such as the current ones under the current legislation are called applications for review but 

prior to the VCAT Act they were called planning appeals. 
10

 Page 135. 
11

 [2012] VSCA 295. 
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cited there as authority. The PE Act is, of course, the relevant enabling 

enactment here, and the planning scheme is subordinate legislation created 

there under. 

78 A prominent recent example of this is the recasting of the residential zones 

in the Victoria Planning Provisions and thus in the Victorian planning 

schemes. For example, land that was in a Residential 1 Zone before the 

recasting of these residential zones might have become a Neighbourhood 

Residential Zone to which more restrictive provisions apply. Under the 

Residential 1 Zone it was possible, subject to obtaining planning 

permission, to proceed with a development for three or more dwellings on 

an allotment. Under the more restrictive Neighbourhood Residential Zone 

provisions no more than two dwellings can be achieved on an allotment. If 

it were not for transitional provisions also written into the planning scheme 

at the time of these changes of zoning Ungar’s case would confine the 

development potential for such an allotment to two dwelling even though 

three or more had been possible prior to the change. Nevertheless, the 

transitional provisions enable permission to be given for three or more 

dwellings on such an allotment if the application was made under the 

Residential 1 zoning. Three or more dwellings has become prohibited but 

only in relation to applications made after the rezoning. 

79 Whilst the law can provide that it is to be applied as it stood at one point in 

time or another, I think this question as to the state of law at particular times 

is beside the point. On a correct analysis, the law here has not changed. 

Important parts that are relevant are found in the PE Act, the planning 

scheme and the Code and they have remained unchanged, so far as here 

relevant, since the permit applications were made down to the present time. 

What has changed is not the law, but certain facts, and in particular the 

installation and occupation of the Forbes and Smith houses. The question 

rather is, how is the law, itself unchanged, to be interpreted and applied in 

this changed factual situation? If it was not for the introduction of these 

structures, these cases would proceed to a hearing on their merits, on the 

basis of the applications and other relevant evidence, submissions and 

materials. Should they still proceed in that way? Alternatively, does this 

changed factual situation mean that according to the unchanged law these 

proposals have become prohibited? 

How are Questions (a) & (b) to be answered? 

80 The position of the Forbes group is at least simple. They say the structures 

are there in fact, though only recently introduced. The Code requires that 

there be no sensitive uses like houses within the separation distances for 

Class B broiler farms for 400,000 birds and, although that situation was 

satisfied up until a day or two before the commencement of the hearing at 

Bendigo, once the structures were installed and occupied two of the 

proposals became barred by having dwellings within their separation 

distances. 
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81 The argument to the contrary suggests that, upon a correct interpretation of 

the statutory provisions constituting the relevant law, read as a whole and 

having regard to their purpose and the scheme upon which they are based, 

the structures are to be disregarded so that the applications for review can 

and should proceed on their merits.  It is the date of the permit application 

that is relevant for the purpose of deciding if a Class B broiler farm is 

permitted. 

82 It would be possible for the planning scheme and/or the Code to be explicit 

on this point. There could an express statement, one way or the other, as 

there now is in relation to wind energy facilities which I will now discuss 

and compare. It would be convenient if the broiler farm provisions were 

clear on this point. It is not possible, in drafting legislation, to anticipate and 

deal with all possible contingencies. It is sometimes necessary to interpret 

and apply statutory provisions to deal with situations not expressly dealt 

with in the text. Modern statutory interpretation calls for a construction that 

would promote the purpose or underlying object of legislation (whether or 

not expressly stated) which is to be preferred to a construction that would 

not promote such purpose
12

. The much more recent provisions in relation to 

wind farms reveal consciousness on the part of those drafting the legislation 

of a need to be explicit. The broiler farm provisions date originally from an 

earlier time. It may be that it did not occur to the people drafting this 

subordinate legislation that there would be a need to deal with this question, 

perhaps on the realisation that not every unlikely contingency can be 

catered for and in the expectation that the correct interpretation of the 

provisions would lead to the correct resolution of the question. In the 

absence of a clear legislative statement there is room for argument as to 

what the correct interpretation is and whether its application involves a 

consideration of, or an exclusion of consideration of, the Forbes and Smith 

structures. 

83 It is clause 52.32 of the planning scheme that deals with wind energy 

facilities.  The provisions in relation to the location of these facilities are 

more severe than those relating to broiler farms. Clause 52.32-3 provides 

that the application for permission for a turbine within 1 km of an existing 

dwelling must be accompanied by a plan showing all dwellings within 1 km 

of the proposed turbine and evidence of the written consent of the owner of 

each existing dwelling at the date of the application to the proposed turbine. 

(When originally introduced that provision applied to existing dwellings 

within 2 km of the turbine but an amendment
13

 has reduced it to 1 km). The 

provision is more severe in as much as it gives a single owner of such a 

house the power to veto such a turbine, but the relevant time is not when a 

determination is made, but when the application is made. The existing 

dwelling must exist at the time of the application. A proposed dwelling or a 

contemplated one, or even a partly constructed one does not qualify. The 

                                              
12

 Section 34(a) Interpretation of Legislation Act 1984. 
13

 Planning scheme amendment VC124 operating from 2 April 2015. 
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owner of a house intended to be used as a dwelling that is only partly 

constructed at the time of the application and which is completed after the 

application but before determination of the permit application apparently 

lacks standing to impose a veto. 

84 If this case concerned an application for wind energy facilities and the 

Forbes and Smith houses were constructed long after the permit 

applications were made, the new houses would be disregarded 

notwithstanding the severity of the restriction applicable under the wind 

energy facility provisions. 

85 In relation to such facilities there is an express veto available to the owner 

of an existing dwelling. There is no such express veto in the broiler Code to 

be invoked by failure to give consent or by building and occupying a new 

house. Is such a veto to be implied? 

86 The wind energy facility provisions specifically refer only to existing 

dwellings and exclude post application constructions. It has been argued 

that, where the point is specifically dealt with in relation to wind energy 

facilities, the absence of such specific provisions in relation to broiler farms 

means that post application constructions are to be taken into consideration. 

The argument is that the planning scheme would say so, as with wind 

energy facilities, if the contrary was intended. 

87 This argument is an application of the rule of statutory interpretation known 

to lawyers by the Latin expression expressio unius persone vel rei, est 

exclusion alterius. It means that the express mention of one person or thing 

is the exclusion of another. It has been said to be a valuable servant but a 

dangerous master in the construction of statutory provisions or documents. 

88 It would, I think, be dangerous to summarily conclude that those drafting 

the broiler Code had it in mind, deliberately contemplated and authorised a 

veto of the sort argued for by the Forbes group on the basis of the new 

houses. 

89 Indeed a reverse application of the expressio unius approach would to say 

that there is no basis for reading in such a veto where none appears 

expressly. 

90 It is not, I think, so clear and straightforward as the Forbes group would 

have me decide. It is by no means clear cut and obviously correct that the 

broiler farms have become prohibited in the way that a brothel is clearly 

prohibited if in a General Residential Zone. 

91 It is submitted on behalf of the applicant that the construction and 

occupation of the new structures is a sham and forensic device employed 

for an ulterior purpose of imposing vetos on proposals that ought to be 

assessed on their planning merits and that these works have not been done 

in good faith for another legitimate purpose. In this connection it is not just 

a matter of whether an additional house might be constructed on the Forbes 

and the Smith land but the timing, location and surrounding circumstances 
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are significant, especially the choice of location so close to the proposed 

broiler sheds when other sites apparently would be available.  

Forbes group fallback decision as to timing 

92 At page 11 of the first of the post Bendigo written submissions for the 

Forbes group it suggested that, if the time for consideration was not the 

time of determination it must nevertheless be at the time of the recent 

amendment to the proposal. The case of Cherry Hill Windfarm Pty Ltd v 

Mitchell SC
14

 at paragraph 26 was referred to in this connection. In 

assessing such a submission it would be necessary to also assess whether 

the amendment concerned was relevant and material. The correction of 

some minor slip or oversight would not be material, or even relevant. It may 

be necessary to hear argument and to consider evidence as to such matters, 

comparing the original proposal with whatever change might be caused by 

the amendment. In any event, this additional submission does not clinch 

what amounts to a summary dismissal proposition for the objectors. 

Planning and Environment Act provisions 

93 The planning scheme is, of course, made under the PE Act. Its first section 

states that the purpose of the Act is to establish a framework for planning 

the use, development and protection of land in Victoria in the present and 

long-term interests of all Victorians. Section 4 sets out various objectives of 

planning in Victoria in the following term: 

4(1)  The objectives of planning in Victoria are- 

(a)  to provide for the fair, orderly, economic and sustainable 

use, and development of land; 

(b)  to provide for the protection of natural and man-made 

resources and the maintenance of ecological processes and 

genetic diversity; 

(c)  to secure a pleasant, efficient and safe working, living and 

recreational environment for all Victorians and visitors to 

Victoria; 

(d)  to conserve and enhance those buildings, areas and other 

places which are of scientific, aesthetic, architectural or 

historical interest, or otherwise of special cultural value; 

(e) to protect the public utilities and other assets and enable 

the orderly provision and co-ordination of public utilities 

and other facilities for the benefit of the community; 

(f) to facilitate development in accordance with the objectives 

set out in paragraphs (a), (b), (c), (d) and (e); 

(g) to balance the present and future interests of all Victorians. 

                                              
14

 [2013] VCAT 521. 
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94 Accordingly orderly planning is looked for which balances various 

potentially competing considerations. These objectives of fair and orderly 

planning have expression through the various planning schemes including 

documents incorporated in them such as the Code. In seeking to understand 

the purposes and objectives of the provisions in the planning scheme and 

Code relating to broiler farms it is relevant to look to the particular 

provisions but to read them in the context of the legislation as a whole. This 

is with a view to identifying the relevant purposes and objectives with a 

view to interpreting the legislation giving preference to a construction that 

promotes such purposes and objectives. 

Planning scheme provisions in relation to broiler farms, clause 52.31 

95 It is both relevant and important to notice the purpose of the broiler farm 

provisions in clause 52.31 of the planning scheme. It is expressed in the 

following terms: 

Purpose 

To facilitate the establishment and expansion of broiler farms in a 

manner that is consistent with orderly and proper planning and the 

protection of the environment. 

The expansion of existing broiler farms or other matters to do with existing 

broiler farms are not relevant for present purposes. I will omit references to 

them so as to render references to new broiler farms easier to follow. 

96 The purpose is to facilitate broiler farms. Accordingly the planning scheme 

regards them as a good rather than a bad thing; a thing to be encouraged. 

However, new broiler farms are not to be promoted to the exclusion of all 

other considerations. They are to be facilitated on the one hand but this is to 

be balanced by their being established in a manner that is consistent with 

orderly and proper planning and the protection of the environment. 

97 Clause 52.31, so far as relevant for present purposes, deals with two 

important matters. The first relates to applications for broiler farm permits 

and the second is the broiler farm Code. The scope of the provisions, 

according to clause 52.31-1 is that the clause applies to applications to use 

or develop land to establish a new broiler farms. 

98 The requirement for such a planning permit is contained in clause 52.31-2. 

It provides: 

A permit application to use or develop land to establish a new broiler 

farm…must comply with the Victorian Code for Broiler Farms 2009. 

99 Taken together the requirements of the clause and the Code in relation to 

permit applications are elaborate and extensive. It is obvious that such 

applications with such demanding requirements are very important. I 

suppose that this is because they are the basis upon which the proposal is to 

be assessed. Other things, including objections, will also need careful 

consideration, but applications and their requirements are the basis. I take 
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this to be the reason they are so substantial and demanding. I doubt that it is 

intended that all this establishing of the basis of the decision to be made can 

be overturned at the last minute, not by an amendment to the proposal, but 

by a transforming intervention of another party. 

Victorian Code for Broiler Farms 2009 

100 The Code is a weighty printed document of 78 pages. As previously noted it 

is an incorporated document and thus part of the planning scheme. I 

propose to refer to parts that appear to me to be relevant for present 

purposes though some of them are extensive. 

101 The Foreword
15

 provides: 

The chicken meat (broiler) industry is a significant component of 

Victorian agriculture…The…Code has been developed to provide 

clear environmental standards for those wishing to establish 

new…broiler farms, and assurance for the surrounding land holders 

who may be impacted by broiler farming activities. 

This Code provides a basis for the planning, design, assessment, 

approval, construction, operation and management of broiler farms in 

Victoria. It presents an appropriate balance between the 

operational needs of the broiler farm industry and the protection 

of the environment, particularly the air environment for people 

who live near broiler farms.
16

 

The Code acknowledges existing use rights, but places rigorous 

conditions on the development of all new broiler farms… 

Compliance with this Code is mandatory for the establishment of all 

new broiler farms… 

102 The purpose of the Code is expanded in the Introduction
17

 in the following 

terms: 

1.  deliver sound environmental performance in the planning, design, 

construction, operation and management of broiler farms 

2.  protect local amenity from adverse impacts, including offensive 

odours, dust, noise and visual impacts 

3.  protect the surrounding environment from adverse impacts 

4.  permit an economically viable, competitive and sustainable broiler 

farm industry 

103 It goes on to assert
18

: 

This Code provides a framework for the economically and 

environmentally sustainable development and operation of the broiler 

                                              
15

 Page 3. 
16

 Emphasis added. 
17

 Page 4. 
18

 Page 4. 
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farm industry in Victoria, recognising the needs of the industry and 

the community. 

104 Amongst the means of achieving its purpose the Introduction refers to 

requirements for the: 

… 

• preparation, assessment and determination of broiler farm 

development proposals through the planning permit system. 

105 The Introduction
19

 includes: 

It is State planning policy to facilitate the establishment and expansion 

of broiler farms in a manner consistent system with orderly and proper 

planning and the protection of the environment. 

… 

Under Clause 52.31 of the Victoria Planning Provisions of all 

planning schemes, all new broiler farms…must comply with the 

requirements of this code. 

106 Part 3 of the code deals more fully with its scope and includes the 

following
20

: 

Establishment of new sensitive uses near existing broiler farms 

The ‘Strategic and land use planning considerations’ section of this 

Code provides guidance to permit applicants and responsible 

authorities on the land use considerations for the orderly and proper 

planning of new sensitive uses near existing broiler farm operations. 

107 Part 4 deals with amenity and environmental issues
21

 referring particularly 

to odour and dust but also noting potential discomfort from noise, lighting 

and visual appearance. Odour is the main generator of complaints. 

108 It is noted
22

 that odour emissions primarily originate from the broiler sheds. 

It is said
23

: 

Three ways of avoiding the above emissions from adversely impacting 

the amenity of nearby sensitive uses is to: 

… 

2.  provide a separation distance
24

 between the broiler shed and 

existing or potential sensitive uses. 

109 Bearing in mind that the purposes of the Code include advice and guidance 

in relation to the planning of new broiler sheds and as to preparing and 

pursuing the necessary planning permit applications, I take ‘existing’ in that 

quotation to mean existing when such planning and preparation is underway 

                                              
19

 Page 6. 
20

 Page 11. 
21

 Page 12. 
22

 Page 12. 
23

 Page 13. 
24

 Emphasis in the original. 
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up to lodgement of permit applications. Exist means the past and present up 

to that point. The future in relation to potential sensitive uses is a separate 

matter.  However, as will appear, it is a separate matter dealt with in the 

Code. 

110 I note that another suggested measure is locating broiler sheds and the like 

back from the broiler farm boundary, the ‘boundary setback’: 

The boundary setback is defined in this Code as the fixed setback of at 

least 100m required between the nearest external edge of any new 

broiler shed…and the broiler farm boundary. 

111 Part 13 of the Code is a glossary containing definitions of various 

expressions used in the Code.  It deals with “Sensitive use also known as 

Sensitive Land use”
25

.  As previously noted, sensitive use relevant to this 

case is limited “Dwelling”.  The concept of “separation distance” is also 

defined
26

.  The definition contains the observation: 

The separation distances required to minimise the risk of routine and 

abnormal odour and dust emissions from the broiler farm adversely 

impacting on nearby sensitive uses. 

112 The definition goes on to say: 

The separation distance is therefore the distance from the new or 

existing broiler sheds within which no sensitive use is located. 

For Class A and Class B farms, the minimum separation distance 

requirement must be at least 250m or otherwise calculated by using 

Formula 1 of this Code (whichever is the larger). 

113 After defining separation distance the Code says
27

: 

Separation distances provide sufficient space to minimise the risk of 

offensive odour and dust emissions under both routine and abnormal 

(or upset) conditions adversely impacting the amenity of existing 

sensitive uses.
28

 The greater the separation distance and the boundary 

setback, the lower the probability of offensive odour and dust 

adversely impacting the surrounding community. 

114 Part 5 of the Code deals with the classification of broiler farms. Most of 

what is relevant therein has already been recounted above. It includes the 

following: 

BROILER FARMS THAT CANNOT MEET THE MINIMUM 

SEPARATION DISTANCE REQUIREMENTS 

No new broiler farm development…is permitted for farms that cannot 

meet the minimum separation distance requirements (defined by 

Formula 1).
29
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115 Formula 1 is set out. It yields a separation distance for a class B broiler 

farm of 400,000 birds of 686m. 

116 Part 7 deals with farm design and operation elements. It specifies six best 

practice elements for broiler farm siting, design and operation that make up 

key elements of the Code. Each of the six elements addresses the different 

issues that prospective permit applicants must consider when planning a 

broiler farm development. All broiler farm planning permit applications 

must be assessed against each element.
30

 Part 7 deals with six elements 

divided into three parts. Element 1 ‘(E1)’ is of particular relevance in 

present circumstances. E1 deals with location, siting and size. 

117 All broiler farm permit applications are required to meet the objectives and 

standards of the six elements of the Code. 

118 Element 1
31

 contains objectives which the proposed development must meet 

to minimise potential amenity and environment impacts including odour, 

dust and noise etc. The ‘Objective, element 1’ includes: 

To ensure the location and size of the broiler farm, and the siting of 

the broiler sheds…: 

• minimise the risk of adverse amenity impacts on nearby existing, 

planned and potential future sensitive uses as a result of odour, dust 

and noise. 

• do not adversely affect the use and development of nearby land… 

119 In the first place this deals with existing and planned sensitive uses. So far 

as ‘potential’ sensitive uses are concerned the objective does not mean any 

and every possibility of any potential sensitive use in any position is to be 

preserved. Submissions on behalf of the Forbes group seem to suggest that 

something like that is their entitlement. Succeeding provisions make it clear 

that the protection offered by the Code, though quite adequate, is much 

more confined than that. 

120 Standard E1 S1 in relation to amenity protection reads: 

Adverse impacts on the amenity of the surrounding area are 

minimised by ensuring broiler sheds…are adequately separated from 

existing and planned residential and rural living areas, sensitive uses 

and broiler farm property boundaries. 

121 Standard E1 S5 relates to future use and development of neighbouring land. 

It provides: 

Broiler sheds are sited so that offensive odour, dust and noise 

emissions will not adversely impact the orderly and sustainable use 

and development of land located beyond the farm property boundary, 

including the ability to establish a dwelling (excluding a bed and 

breakfast or caretaker’s house) on a vacant property, having regard to: 
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• the existing and likely future use and development of the land 

including any approved sensitive uses 

• the existing physical and environmental characteristics of the 

land.
32

 

122 I note here the use of the word ‘likely’ in relation to future use. Although 

the provisions now being discussed are a little different, and perhaps 

improved, compared to their equivalence in the 2001 version of the Code 

considered in the Buttigieg case previously referred to, that word appears in 

both versions of the code and is discussed in Buttigieg. 

123 The Code discusses ‘Approved measures’.
33

 After observing that broiler 

farm permit applications are required to meet the objectives and standards 

of the elements of the Code it goes on to say: 

An approved measure is an approach, action, practice or method that 

permit applicants should incorporate in their development proposal to 

comply with the standard. Where the development proposal adopts all 

the approved measures for a standard, the application is deemed to 

comply with the standard. 

124 The Code goes on to say: 

To comply with this standard, applicants should incorporate the 

following approved measures into their development proposal:
34

 

 …  

Approved Measure E1 M5.1
35

 

 Class B Farms – the required minimum separation distance covers 

no more than 50 per cent of the area of the property located beyond 

the broiler farm property boundary. 

125 A footnote adds that this applies to both vacant land and land that already 

has a dwelling. 

126 It can be noted that this discussion is as to what a proponent needs to 

incorporate in a broiler farm development proposal. This is on the basis of 

what already exists, including on adjoining land. Approved measure E1 

M5.1 is looking to protection for the development rights of the owners of 

adjoining land. It does not, as the Forbes group may suppose, protect the 

opportunity for any development anywhere on nearby land. It preserves the 

opportunity for a future sensitive use on a majority of the adjoining land, or 

at least not less than 50 per cent of it. Separation distances can encroach 

only to 50 per cent of the area or less. 
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127 Approved measure E1 M5.2 protects against the possibility that the area, 

not being less than 50 per cent, might be unsuitable for a dwelling by reason 

of topography or it being wet land or for one reason or another. It provides: 

Class B Farms – Where a property located beyond the broiler farm 

property boundary is not currently developed with a dwelling 

(excluding a caretaker’s house or a bed and breakfast) the remaining 

area of the property (unaffected by the separation distance 

requirement) is capable of providing a 20 metre x 30 metre building 

envelope for a dwelling taking into account the following siting 

considerations: 

• any applicable planning scheme requirements including zoning 

considerations and any setback requirements for buildings not 

requiring a planning permit under the applicable zoning provisions 

• whether the land is encumbered by steep terrain, native vegetation, 

offsite impacts of an existing intensive animal industry or any other 

significant topographic, environmental or land use characteristic 

that may significantly limit the ability to establish and use a 

dwelling 

• whether the land is identified in the planning scheme as being 

subject or susceptible to flooding (both river and coastal 

inundation), landslip or any other form of hazard that may limit the 

ability to establish and use a dwelling. 

However, the remaining land does not need to be capable of providing 

a building envelope if the land covered by the minimum separation 

distance requirement is equally unacceptable in terms of providing the 

building envelope having regard to the siting considerations listed 

above.
36

 

128 A note adds that the approved measure E1 M5.2: 

Applies to both as-of-right to establish a dwelling and where a permit 

is required for the establishment of a dwelling. See also ‘Strategic and 

Land Use Planning Considerations’ section of this Code.
37

 

129 All this, so far as presently available evidence indicates, offers plenty of 

opportunities for the new houses on the Forbes and Smith lands outside and 

probably well beyond the proposed separation distances. In the absence of 

adequate explanation the sites chosen might be thought to be perverse in the 

circumstances, unless inspired by the forensic consideration of attempting 

to impose prohibition on the broiler farm proposals. After all, the Forbes 

group knew, or certainly should have known, of the proposals, and indeed 

the previous proposals, for broiler farms on the review site. It is obvious 

that the broiler farm proposals when devised and applied for had no 

difficulties in relation to their separation distances and, it appears, the new 

houses, could readily have avoided the separation areas. The submission 
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made on behalf of the Forbes group that the proposed broiler farms will 

‘stifle’ development of their land is an exaggeration where they have plenty 

of room for further development and where the Code protects such 

opportunities. The Code strikes a balance between the development 

opportunities for broiler farms and development opportunities on adjoining 

land. It is not apparent that the Code contemplates its balance being 

overturned as would be the case if the submission is correct that the broiler 

farm proposals have become prohibited by the introduction of the new 

houses. 

Planning permit applications 

130 The Code requirements mean that the planning preparation and assembling 

of the documentation required for a broiler farm proposal is vastly greater, 

more extensive and more detailed than almost any other planning permit 

application. Part 9 of the Code
38

 deals with many details and notes that a 

planning application must clearly demonstrate compliance with the Code.
39

 

It is not useful, for present purposes, to go through the detail relating to the 

seven items in that section. However, the fourth item requires that a permit 

application for a broiler farm must include a completed “‘Planning permit 

application checklist’ and a ‘Broiler farm proposal summary’ (templates for 

both are found in Appendix 5 of this code).” 

131 Appendix 5 occupies five pages almost all of which is constituted by great 

lists of items and information required for the broiler farm proposal 

summary and checklist items including various plans in addition to a great 

deal of other information. It is, I think, obvious, that all this detail is 

required for the proper assessment of these proposals. I will not list 

everything here but the checklist requires the inclusion, amongst many 

other things of
40

: 

Rationale for the siting and design of the proposed development 

Overview of measures taken to avoid or minimise the risk of adverse 

impacts on surrounding: 

• sensitive uses 

… 

• future use and development of surrounding land 

132 There is a requirement for various plans including a Locality plan 

showing
41

: 

• the location of all land within at least 1000m of site boundaries 

… 
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• setback dimensions from residential zones, a Rural Living Zone 

and/or Green Wedge A Zone 

… 

• the location of, and distance to, surrounding sensitive uses 

133 That last item necessarily means existing surrounding sensitive uses, 

existing, that is, at the time of permit application. It is so they can and will 

be taken into consideration. It means actual then existing ones, not possible 

future ones. Possible future ones are dealt with by reference to Approved 

measures like E1 M5.1 and E1 M5.2. 

134 Other information and documentation is required in relation to Element 1, 

Location, siting and size
42

: 

Through the provision of appropriate setback and separation distances, 

do the location and size of the broiler farm and the siting of broiler 

sheds…: 

• minimise the risk of adverse amenity impacts on nearby existing, 

planned and potential future sensitive uses as a result of odour, dust 

and noise? 

• not adversely affect the use and development of nearby land? 

… 

135 Detailed information is required in relation to existing sensitive uses, that is 

to say, existing at the time of the permit application. It also refers to 

planned sensitive uses, that is, planned at the time of the application. There 

is further reference to potential future sensitive uses, but again that 

necessarily must be as at the time of the application. Of course, because of 

‘potential’ and ‘future’ this third category of concern cannot be specifically 

itemised but it is accommodated by the 50 per cent rule of approved 

measure E1 M5.1 as expanded by approved measure E1 M5.2. There is a 

need for the application material to demonstrate that the future development 

potential of nearby land for sensitive uses accords with those safeguards. 

Again, this is at the time of the application. A proposal that would involve a 

separation distance that covered all, or more than 50 per cent of adjoining 

land, or which involved less than 50 per cent but did not leave an E1 M5.2 

building envelope would certainly be in difficulties. 

136 If all this information is required for the purpose of an assessment of the 

proposal it must necessarily be as at the time of the application. It is 

required for that purpose and the scheme of these elaborate provisions may 

be argued to be rendered useless, or ineffective if post application intrusions 

can veto the proposal. 

137 It might be significant that the Code, including the E1 M5.1 and E1 M5.2 

approved measures make such carefully considered provision for the 

preservation of future sensitive use developments as at the time of the 
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application and for the future. Those provisions do not protect or 

contemplate last minute structures encroaching deep into separation 

distances.  The scheme of the elaborate Code makes it clear as to what is to 

be considered and what information will be required for the proper 

assessment of those things, and that they do not include structures like the 

Forbes and Smith houses. 

Is it enough if the new houses are ‘lawful’? 

138 It has been said on numerous occasions on behalf of the Forbes group that 

the new houses are ‘lawful’ and lawfully constructed. That means that there 

are no planning or building control laws, or other laws prohibiting their 

placement. 

139 If planning permission was required for those houses, as was the situation 

where they were first contemplated, it is likely that such permission would 

be refused if the broiler farms were already in place or the permit 

applications for them were on foot. My recollection is that there is case law 

to that effect although I do not wish to go into question here. If no planning 

laws or other laws prevent it, then it can be said that the introduction of 

such structures deep within separation distances is ‘lawful’ in the sense that 

there are no laws prohibiting it. It may be, if no planning permission is 

required, a land owner can establish a house in such a position although 

such a volunteer would probably have to endure any odour, dust or other 

nuisances that he or she had thereby subjected themselves to. 

140 ‘Legality’ in the sense of no legal prohibition does not determine the 

question of whether these new houses are to be taken into consideration in 

assessing these broiler farm proposals.  

141 I have previously mentioned the case of Buttigieg v Melton SC
43

. At the 

time of that decision the original form of the Code
44

 was in operation. It 

was the forerunner of the present Code
45

. There are many similarities and 

some principles apply as much to one as to the other. However, the latter 

contains some variations and improvements on the former. Where relevant 

for present purposes I will rely on the text of the 2001 Code as quoted in 

Buttigieg
46

. Morris J
47

 identified what he took to be the definition of a Class 

B farm in the 2001 Code
48

. The quotation refers to boundary buffers which, 

in the 2009 Code are referred to as boundary setbacks. The quotation in 

relation to class B farms goes on to say: 

Part of the separation distance for this class may be outside the 

property provided there are no existing or likely sensitive land uses 
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within the separation distance (see Element 1, paragraph 3 or 4). Third 

party notification and review rights apply. 

142 The existence of the alternative ‘or likely’ in the expression ‘…provided 

there are no existing or likely sensitive land uses within the separation 

distance…’ is noted. The word ‘likely’ recurs in the current Code. 

143 The Buttigieg reasons go on
49

 to quote paragraphs 3 and 4 of Element 1 in 

the 2001 Code. They are the then equivalent of the current Approved 

measures E1 M5.1 and E1 M5.2 quoted above from the 2009 Code. The 

wording differs. They read: 

For the purpose of assessing whether an area affected by separation 

distance may contain a sensitive land use in the future, the responsible 

authority will have regard to the potential for the development of a 

dwelling on the adjoining land ‘as of right’ (that is, without a planning 

permit) but not for the potential development of additional caretaker 

dwellings or second dwellings which are subject to planning permits. 

Where a site adjoining a proposed broiler farm is currently vacant, it 

should be assumed that an ‘as of right’ dwelling may be located 

centrally on the property (that is, the available separation distance will 

be calculated to the centre line of adjoining allotment if that lot is 

currently vacant). 

144 These provisions are clarified, and improved from the point of view of the 

owners of neighbouring land, in the 2009 Code. In Buttigieg
50

 it is made 

clear that the reference to centre line does not mean that an additional yet to 

be constructed dwelling would necessarily be in the centre of the property. 

145 In Buttigieg the objector had obtained a building permit from a private 

building surveyor for a dwelling to be constructed within the minimum 

separation distance
51

. There was no existing sensitive land use within the 

relevant separation distance
52

. Consideration was given to whether there 

was ‘likely’ to be a sensitive land use within the distance. The then 

president complained of the use of loose language when drafting planning 

legislation but observed that ‘likely’ there meant probable and discussed 

probability theory requiring probability greater than 50 per cent without 

going further into that question. What was said to be certain was that 

‘whether or not there is a likely sensitive use within the separation distance 

ultimately is a question of fact which will depend upon the evidence 

available to the responsible authority or the Tribunal in a particular case’. 

146 It is, I think, useful to quote paragraphs 21 and 22 from the Buttigieg 

reasons where the then president declined to deal with such an issue as a 

preliminary matter: 
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[21]  One issue which may need to be determined at the hearing is 

whether it is likely that a dwelling will be constructed on Site 3 

or on some other location within the minimum separation 

distance. The fact that a building permit may exist for the 

construction of a dwelling on Site 3 will be a relevant factor, but 

is hardly decisive of the issue. For example, the evidence may 

reveal that a building permit was obtained to construct a 

dwelling on Site 3 as a device to thwart the proposed broiler 

farm.
53

 It may be that Site 3 is poorly served by infrastructure, 

such as electricity, roads and water, when compared with other 

sites on the relevant parcel of land. The somewhat peripatetic
54

 

character of the site for the dwelling on the parcel of land in 

question might be thought to be relevant to the determination of 

the question. It is sufficient to note that the question will require 

factual findings and, generally, these are best made in the 

context of a full hearing. 

[22]  It also seems to me that whether or not a dwelling is likely at a 

particular site ought to be determined on the basis of what is 

likely to occur if the proposed broiler farm was not in 

contemplation. The scheme of the code is not that a broiler 

farm can be thwarted by a neighbouring or nearby 

landowner deciding to erect a dwelling in a particular 

location on the basis that such a dwelling would prevent a 

permit being granted for the broiler farm.
55

 Justice normally 

turns its back upon boot straps arguments; and if a person could 

thwart a broiler farm application by proposing to erect a 

dwelling in the most unlikely location this would be contrary to 

the intent of the code. 

147 The Tribunal also found
56

 that paragraphs 3 and 4 of the old Code quoted 

above did not prescribe that the Tribunal ‘must’ use them to determine what 

sensitive use might be likely. 

148 In the directions and reasons previously given on 1 April 2015 the parties 

were invited to consider Buttigieg’s case, and other cases of a similar sort, 

to see if any principles might be discerned that would be of assistance in 

determining this case. Other cases, in that context, meant not only other 

broiler farm cases, but cases where nearby land owners object because of 

not liking such facilities as broiler farms, wind energy facilities and quarries 

establishing near their properties. I note, in that context, that the tactic of 

claiming an intention to establish a house embarrassingly close to such a 

proposal, with or without the apparent corroboration of planning permission 

or building control permission, has become something of an ‘old chestnut’ 

when it comes to forensic tactics intended to frustrate or veto such 

developments. I note that such tactics have been generally unsuccessful, 
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indeed, I am not aware of a case where they have succeeded. However, all 

those cases save for the Country Endeavours Pty Ltd v Baw Baw SC
57

 

involved assertions of intent, whether or not supported by planning permits, 

building approvals or other supports, where no actual structures had been 

erected. That, of course, distinguishes them from this current situation.  

That does not necessarily mean that different principles apply or that there 

must be a different result. 

149 The submissions on behalf of the Forbes group were content merely to note 

the differences and to assume that made Buttigieg and presumably the other 

cases irrelevant, whether or not there were principles involved that might be 

applicable in those cases and this one. In my view the question is not to be 

dismissed so easily. 

150 I note that the past president was concerned about devices to thwart 

proposed broiler farms and the scheme of the Code and that justice turns its 

back on such manoeuvres. Of course, if the law requires something that is 

perceived to be unjust, the law must prevail where there can be no doubt as 

to what it says and what it intends. That does not mean that an unjust 

solution should be looked for and imposed, particularly if it is contrary to 

the scheme of the law involved. 

151 I think that the past president, at the beginning of his paragraph 22 did 

indicate an important principle (though it may not have been essential to the 

decision he came to). I refer to his sentence: 

It also seems to me that whether or not a dwelling is likely at a 

particular site ought to be determined on the basis of what is likely to 

occur if the proposed broiler farm was not in contemplation. 

His principle here is that a proposal for a new dwelling that is inspired by a 

proposal for a nearby broiler farm, and because of the proposal for a nearby 

broiler farm, is to be disregarded. That principle would appear to be equally 

applicable whether the proposed dwelling is a mere proposal, whether it is 

supported by planning or building approvals and other preparation, or 

whether it has advanced to the establishment of a house structure, whether 

or not occupied. 

152 He then goes on to discuss the scheme of the Code which, he says, should 

not be thwarted. 

153 I think that the scheme of the Code, taken as a whole, contemplates a 

decision made on the basis of what existed, at least as far as houses within 

separation distances are concerned, at the time the application was made.  

In that context the protections of adjoining land holders and their 

opportunities to develop are provided for in Approved measures E1 M5.1 

and E1 M5.2. Does the scheme of the Code, including its elaborate 

provisions as to applications, really intend that it should only apply, subject 
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to somebody else being able to change the whole basis of the application? 

Can the whole basis of the proposed assessment be set at nought by the last 

minute introduction of a house structure? Is there really a little window of 

veto opportunity intended to be made available to the owners of 

neighbouring land?. If nothing is erected and occupied before a decision is 

made on the broiler farm application it has become too late to stop it. The 

adjoining owner is likely to be limited to building beyond the separation 

distance if planning permission for the house is required. He or she may be 

able to build within the separation ‘as of right’ if no permit is required but 

as a volunteer with no right of veto. Is there really intended to be a veto 

window between application and determination that would not exist before 

or after those events? That would mean that an objector could await a 

determination by the responsible authority and then, if it was to grant, apply 

under s 82 PE Act for a review and then whip in a veto by locating a 

moveable house within the separation distance. 

154 While I can understand the applicant’s suggestion that the new houses are a 

sham I do not think it appropriate to make finding to that effect at this stage.  

Apart from anything else, that would involve a finding of fact.  I doubt that 

it is relevant but if it should become so I should not attempt to determine it 

now.  There may well be other and contested evidence that has not be 

heard.  In any event, the determination of questions of fact are matters for 

the whole Tribunal as constituted to hear these cases, not for the lawyer 

member alone while only determining questions of law. 

155 I do not propose, for present purposes, to go through other past cases in 

detail. Mention has been made of the Purchase v Baw Baw SC, Campbell 

and others cases
58

. In that case there was a substantial hearing that had to be 

adjourned part heard. When the hearing was resumed some weeks later it 

was found that applications had been made for planning permits for houses 

on neighbouring land of objectors in improbable locations far from the 

roads and as close as possible to the proposed broiler farm apparently with 

the objective of embarrassing the application. Not only that, but the 

responsible authority had issued planning permits without giving notice to 

the broiler farm applicant. In relation to the Campbell property there was 

already an existing house at a convenient location and occupied by the 

objector in circumstances where the planning scheme prohibited a second 

dwelling and no requirement was imposed for the removal of the existing 

house. It was said by the Tribunal that these manoeuvres would have been 

disregarded, even if the permits had been valid, though they clearly were 

not. 

156 Aerolite Quarries Pty Ltd v Greater Geelong CC
59

 is a more recent decision 

where a neighbour claimed that he wished to erect a house close to a road 

and close to proposed excavation areas for a hard rock quarry for which 
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planning permission was being sought. There was some discussion in that 

case as to who might be the ‘first mover’ in such a situation. In so far as any 

such concept might conceivably be relevant in the present case, it would 

favour the broiler farm applicant. 

Abuse of process 

157 Reference was made to PosCorp Pty Ltd v Frankston CC
60

. In that case it 

was suggested that there had been an abuse of process and a proposition 

was raised that if there was such an abuse that should be regarded as a bar 

to the granting of the planning permit being sought.  I do not regard that 

case as relevant to present circumstances. I mention it here only for 

completeness. 

Is a Cultural Heritage Management Plan required? 

158 The third of these questions was as to whether a Cultural Heritage 

Management Plan for the proposal is required. The question arises because 

the Tribunal, in accordance with the legislation, does not proceed to the 

merits of a case where a Cultural Heritage Management Plan is required but 

has not been provided. 

159 Section 46 of the Aboriginal Heritage Act 2006 (AH Act) provides that 

such a plan is required if the Aboriginal Heritage Regulations 2007 require 

the preparation of a plan for the activity proposed. Regulation 6 says that a 

plan is required for an activity if all or part of the activity area for the 

activity is in an area of cultural heritage sensitivity and all or part of the 

activity is a high impact activity. For present purposes I am taking it that the 

use and development involved in the proposed broiler farm is a high impact 

activity as that concept is to be understood under the AH Act and its 

regulations. Furthermore, I take it to be common ground that part of the 

parcel of land constituting the review site is an area of cultural heritage 

sensitivity as that concept is understood in that legislation. However, the 

question rises as to the extent of the ‘activity area for the activity’. It is 

contended that the areas to accommodate the proposed broiler sheds and 

other facilities and activities connected with the broiler farms, including 

access, are remote from the part of the land that is the subject of cultural 

heritage sensitivity. 

160 Submissions were made as to this point, and some cases referred to. There 

has been debate about whether such an activity area extends to the whole of 

the relevant allotment in a title or the whole of the land on all of the titles 

constituting the parcel of land that is the review site or whether it is the 

‘planning unit’ as that concept is understood in planning law that is 

relevant. Alternatively if no development or activities relating to the high 

impact activity are on or even near the area of cultural heritage sensitivity, 

is a Cultural Heritage Management Plan required? Big Hill Vineyard Pty 
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Ltd v Greater Bendigo CC
61

 deals with this question after considering other 

cases referred to in written submissions including the frequently referred to 

Stanley Pastoral Pty Ltd v Indigo SC
62

. The Stanley case did not decide that 

the activity area necessarily extended over the whole of the property 

concerned in that case. That was a point upon which the Tribunal did not 

have to make a decision because it was common ground. That certainly 

does not mean that in succeeding cases the Tribunal (or responsible 

authorities) is bound by what was accepted as common ground in that case. 

In the Big Hill Vineyard case the Tribunal decided that a Cultural Heritage 

Management Plan was not required in circumstances where the relevant 

activity area for the high impact activity was remote from the area of 

cultural heritage sensitivity. I consider the Big Hill Vineyard case to be 

quite correct on this point. The same situation applies in relation to the 

current proceedings. The proposed activity areas are well separated from 

the areas of cultural heritage sensitivity. Such separation can be clearly 

delineated on an endorsed plan, and physically on the land. 

161 I find that no Cultural Heritage Management Plan is required in these 

circumstances. 

Conclusion 

162 I consider that the point I am at present required to determine is whether 

this proposal is legally prohibited, or rather necessarily legally prohibited in 

the circumstances, so that there is no point in proceeding with the hearing 

of the case as a whole in relation to its legal and planning merits. 

163 On the contrary, I consider that a correct interpretation of the legislation, 

and the one that accords with its purposes and objectives, is that the Forbes 

and Smith houses are to be disregarded. Having considered sections 1 and 4 

of the PE Act, the broiler farm provisions of the planning scheme in clause 

52.31 and the relevant provisions of the Code, I consider that there is an 

elaborate scheme of subordinate legislation intended to realise the 

objectives of the Act including the fair and orderly use and development of 

land in relation to broiler farms which contains an elaborate consideration 

and balancing of the interests of the community in relation to the 

establishment of new broiler farms and the protection of the interests and 

development rights of the owners of adjoining land. This elaborate scheme 

relates to the planning of broiler farm proposals and the preparation of 

substantial and detailed documentation to support broiler farm permit 

applications. Such applications have to include a plan showing all land 

within 1 km of the property on which the broiler farm is proposed. Such 

plan must also plot the location of all sensitive uses within that distance. 

Furthermore a Class B broiler farm proposal must not have a sensitive use 

within the relevant separation distance calculated in accordance with the 

requirements of the Code. A sensitive use within such a separation distance 
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may not prohibit the land from being used for a broiler farm of some sort, 

but it will prohibit the actual proposal applied for. 

164 As previously noted the wind farm provisions provide a veto in the hands of 

the owner of land with a house that was within 1 kilometre of the wind 

facility as at the time of the wind farm permit application.  The wind facility 

provisions deal only with dwellings and not with other sensitive uses. 

165 The broiler farm provisions deal with various sensitive uses including 

dwellings.  However, they contain particular provisions in relation to 

dwellings.  These particular provisions do not apply to other sensitive uses.  

I am referring to those provisions relating to the preservation of rights of 

nearby landowners to construct and use a house on nearby land where at 

least half of the holding has to be beyond a Class B farm separation 

distance and that area must also be suitable as a site for a house.  This 

preservation, in my opinion, indicates that the Code contemplates that 

subsequent houses, if the broiler farm permit is granted, will be located in 

that preserved area. Such owners are protected to the extent of having house 

site options preserved beyond any separation distance.   If the neighbour 

builds within the separation distance it will be at the neighbour’s risk, the 

neighbour being a volunteer to accept the broiler farm in those 

circumstances.  I think the Code similarly provides that where a Class B 

broiler farm application is made, until the application is determined, 

neighbouring houses should be similarly located in the protected areas 

beyond the separation distance.  At least that opportunity is preserved for 

such a house on such a site.  These provisions seem to me to contemplate 

that the neighbour who insists on building within the separation distance 

during that period will be in the similar position as a volunteer and that such 

a house is not to be taken into consideration against the application when it 

is considered nor as a prohibition on the application. 

166 This situation is particular to houses, not other sensitive uses. 

167 Whilst I think that the answers to the first question should be no it will be 

too sweeping to simply say yes to question (b).  There may be alterations to 

the situation after a permit application is made that will need to be taken 

into consideration but such matters do not include new houses within the 

separation distance.  It might be possible, for example, for a public 

authority to impose a Public Acquisition Overlay for a road through the 

review site or a school or hospital on nearby land.  Nearby land might be 

rezoned, for example, to a residential zone.  However, all these would be 

changes to the law, not to the facts.  As such they will be caught by the 

Ungar case.  Accordingly they would have to be taken into consideration. 

168 I do not wish to go so far as to say that there could not be some change of 

fact, as distinct from change of law, that might need to be taken into 

consideration.  I cannot nominate all possibilities, but a natural disaster or 

some other change might demand consideration.  Earthquake, fire or 
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inundation may be examples.  There could be other changes wrought by 

humans that are not “Acts of God”. 

169 However, in the present case, I think that to take account of these houses in 

these circumstances as prohibiting factors would be contrary to the scheme 

of the subordinate legislation and would destroy the balance such 

legislation establishes. I mean the scheme of the legislation considered as a 

whole and particularly in relation to the elaborate application provisions 

and the provisions it contains in relation to protection of development rights 

on adjoining properties.  I consider that the scheme of the legislation 

intends that a legitimate proposal of this sort should be assessed and 

determined on its planning merits and either granted or refused accordingly. 

The legislation does not explicitly provide for a veto of the sort argued for. 

It should not, in my view, be interpreted as providing for one. I therefore 

conclude that the new Forbes and Smith house structures do not have the 

effect of legally prohibiting these broiler farm proposals. 

170 My answers to the questions are as follows: 

a Are the presence of the recently constructed structures on the Forbes 

and Smith land to be taken into account in assessing sensitive uses and 

separation distances for the three proposed 400,000 bird broiler farms 

being applied for? 

Answer: No. 

b Is the relevant time for the consideration of classification and 

assessment of the broiler farms fixed at and limited to the day on 

which the permit applications were lodged with the responsible 

authority? 

Answer: Yes in relation to the classification of broiler farms and yes 

in relation to new dwellings established within the proposal separation 

distances in relation to proposed change to broiler farms after the 

making of the present application but otherwise not necessarily. 

c Is the Cultural Heritage Management Plan required?  If so why so? If 

not, why not? 

Answer: No. 

171 Accordingly I am of the view that this case should proceed to the hearing 

fixed to commence at 10.00am on Monday 12 October 2015. 

 

 

 

Russell Byard 

Presiding Senior Member 
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ORDERS 

1 The decisions of the responsible authority in relation to Permit Application 
013/2014, Permit Application 014/2014 and Permit Application 015/2014 
being subject to Tribunal review proceeding P2030/2014, P2031/2014 and 
P2032/2014 respectively are set aside. 

2 In relation to Application for Review P2030/2014 a permit is granted in 
relation to the land at 320 Baringhup-West Road, Baringhup West being the 
land in Certificate of Title Volume 5149 Folio 739 comprising Crown 
Allotments 5A1, 5A2 and 5A3 Section 3, Parish of Eddington.  The permit 
will allow the development and use of the land for a broiler farm with a 
capacity not exceeding 400,000 birds subject to the conditions contained in 
Appendix A to this document and generally in accordance with the 
endorsed plans provided for in those conditions. 

3 In relation to Application for Review P2031/2014 a permit is granted in 
relation to the land at 165 Baringhup-West Road, Baringhup being Crown 
Allotments 1 and 2, Parish of Baringhup.  The permit will allow the 
development and use of the land for a broiler farm with a capacity not 
exceeding 400,000 birds subject to the conditions contained in Appendix B 
to this document and generally in accordance with the endorsed plans 
provided for in those conditions. 

4 In relation to Application for Review P2032/2014 a permit is granted in 
relation to the land at 290 Baringhup-Havelock Road, Baringhup West 
being the land in Crown Allotments 5A3, 5A5, 5B1, 5B3, 5B4 Section 4, 
Parish of Eddington and Crown Allotments 3 and 4 Parish of Baringhup.  
The permit will allow the development and use of the land for a broiler 
farm with a capacity not exceeding 400,000 birds subject to the conditions 
contained in Appendix C to this document and generally in accordance with 
the endorsed plans provided for in those conditions 

5 The responsible authority is directed to issue permits in accordance with 
orders 2, 3 and 4 above. 

 

 

 

Russell Byard 
Presiding Senior Member 

Ian Potts 
Senior Member 
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APPEARANCES AT BENDIGO ON 23, 24 AND 25 MARCH 20151 

For Michael Vukadinovic Mr Graeme Peake, barrister, appeared on the 
instructions of his client. 

For Mount Alexander Shire 
Council 

Ms M Marshall, solicitor, Maddocks, solicitors. 

 

For Mark Yarwood and 
Others2 

Mr P O’Farrell, barrister, appeared on the 
instructions of Best Hooper solicitors. 

For Maurice & Barry Forbes, 
Peter & Pauline Liston, Peter 
Smith 

Ms A Patterson barrister appeared on the 
instructions of her clients. 

 

John Purcell Mr J Purcell in person. 

Respondent objectors represented by Mr P O’Farrell 

Mark and Kim Brasser, Mark Yarwood, Raimond and Yale Gaita, Ian Addlem, Jason 
Keats, Brendon Connelly, Shelley Walker, Joe and Sue La Greca, Grant Hodgetts, 
Cathy McCallum, Toby and Sarah Liston, Peter, Shane, Maree and Amber Baker, 
Louise Appleby, Rob Wilson, Jarod and Kerry Adlem, Ron and Heather Shellie, Roy 
and Linda Pickering, Lyndsay and Abby Daniel, Alan Millar and Noel Brasser. 

RECONSTITUTION OF THE TRIBUNAL  

The hearing conducted in March 2015 was occupied with preliminary matters.  
The full hearing of the merits of the case commenced in Melbourne on 12 
October 2015.  During the hearings at Bendigo the Tribunal was constituted as 
set out above together with Margaret Baird, Senior Member.  However,  prior to 
the merits hearing that commenced on 12 October 2015 the Tribunal, for the 
purpose of hearing this proceeding, was reconstituted so that the hearing 
commencing 12 October 2015 proceeded without the participation of Senior 
Member Baird. 

                                              
1 There were no appearances by the Minister for Planning, referral authorities and other objectors. 
2 The names of the respondent objectors for whom Mr O’Farrell appeared in set out in the list set out 
below. 
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APPEARANCES AND EVIDENCE IN RELATION TO THE MERITS HEARING 
AT MELBOURNE THAT COMMENCED ON 12 OCTOBER 2015 

 

For Michael Vukadinovic Mr Graeme Peake, barrister, who appeared on the 
instructions of his client.  He presented written and 
oral submissions and called seven expert witnesses.  
All his witnesses, and those called on behalf of the 
other parties, gave oral evidence in the course of 
which they adopted a written report or written 
witness statement.  The expert witnesses called by 
Mr Peake were: 

1. David Charles Crowder, town planner; 

2. Andrew Drew Duncan McCowan, consulting 
engineer; 

3. Henry Hume Turnbull, traffic engineer; 

4. Keith Graham Altmann, civil engineer; 

5. Timothy John Pollock, environmental 
engineer; 

6. Mark Hadley Trengrove, consulting ecologist; 
and 

7. John William Patrick, landscape architect. 

For Mount Alexander Shire 
Council 

Mr Barnaby McIlraith, solicitor, of Maddocks, 
solicitors appeared with Mr Nick Whittington, 
solicitor, of the same firm and, on 20 October 2015, 
by Ms T. Acreman, barrister, on the instructions of 
Maddocks.  They presented written and oral 
submissions including a written and oral reply 
together with folders containing documents and 
authorities and called an expert witness: 

James Ronald Higgs, traffic engineer. 
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For the objectors 

 

Ms Adele Paterson, barrister, appeared with Mr Ian 
Munt, barrister, on the instructions of their clients 
for all the objector parties who were represented at 
Bendigo by Ms Paterson or Mr Peter O’Farrell, 
barrister, (who appeared at Bendigo on the 
instructions of Best Hooper solicitors).  They 
presented written and oral submissions including in 
reply and called two expert witnesses: 

1. Ian Murray Cowan, air quality dispersion 
scientist and modeller  

2. Stephen Ralph Schutt, landscape architect. 

Ms Zoe Mithen was not joined as a party, but, by 
leave, presented written and oral submissions and a 
reply. 

Minister for Planning, Central 
Goldfields Shire Council and 
Referral Authorities 

There was no appearance for the Minister for 
Planning, the Central Goldfields Shire Council, any 
of the referral authorities or any other objectors. 

Various photographs and other documents were 
tendered in evidence.  The evidence and 
submissions in documentary form have been 
retained on the file of the Tribunal. 
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INFORMATION 

Nature of Proceedings Applications under section 77 of the Planning 

and Environment Act 1987 for review of a 
decision of the responsible authority to refuse 
to grant a permit 

Proposal Each application is for the use and 
development of a 400,000 bird broiler farm. 

Zone and Overlays Farming Zone 

Planning Permission Required Clause 35.07-1 Use of land for broiler farms 

Clause 35.07-4 Buildings and works for a 
section 2 use (which includes broiler farms) 

Land Description Each application was made in relation to a 
parcel of land constituted by several titles 
forming together a single irregularly shaped 
parcel of land bounded to the north by 
Baringhup-West Road, to the east by Green 
Lane, to the south by Baringhup-Havelock 
Road and to the west by an unmade section of 
O’Keefes Road and having a total area of 
approximately 448.8 hectares. 

Inspection An accompanied inspection was conducted on 
26 March 2015. 
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REASONS 

PROPOSAL (IN BRIEF) 

1 A broiler is a barnyard fowl raised for meat rather than egg production.  A 
broiler farm is rural premises used for the raising of broilers.  In these 
present cases we are concerned with broiler farms where the broilers are 
kept and raised within large sheds. 3  Each of these three cases concerns a 
proposal for a broiler farm on an area of farming land where each property 
adjoins one or both of the other two.  We will set out details hereunder. 

Responses creating dispute 

2 Notice of the three permit applications was given and 875 objections were 
received by the responsible authority.  The grounds of objection in some 
groups of objections are in identical terms. 

3 Council planning officers, after considering the application and objections, 
prepared a substantial report to the responsible authority (the council of the 
Shire of Mount Alexander) with recommendations that the permits be 
granted subject to conditions. 

4 The responsible authority determined to refuse each of the applications 
upon grounds which we will refer to in due course. There is a significant 
overlap between the grounds of refusal and the objectors grounds of 
objection although they are not co-extensive. 

5 The permit applicant, being dissatisfied with the decision to refuse the 
applications, has applied to the Tribunal under s 77 of the Planning and 

Environment Act 1987 (PE Act) for review. 

6 The hearing has occupied, in all, 18 days during which many submissions 
and substantial expert evidence has been presented.  We will deal with 
issues that have determined our decision in relation to these cases.  Many of 
these issues concern questions of the planning merits of the proposals.  By 
planning merits we mean the issues that arise as a result of matters 
contained in the PE Act, the Mount Alexander Planning Scheme including 
zone purposes, planning principles, policies and guidelines contained in the 
Planning Scheme and the Victorian Code for Broiler Farms 2009 (the 
Code) which is an incorporated document in relation to the planning 
scheme and is thus part of the planning scheme and part of the law of 
Victoria.  We have been referred to, and have considered, various other 
documents. 

                                              
3 These reasons deal with some legal questions, in addition to the planning merits of the proposal.  
Rulings and decisions on questions of law are the responsibility of the presiding member who is a legal 
practitioner.  However, it is convenient to use plural pronouns in these reasons.  Any disagreement or 
abstention will be mentioned specifically. 
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7 The leading issues concern questions of possible detriment to local amenity 
due to odours, dust and noise.  The Code is an important document in 
relation to those and other issues including other amenity and planning 
merit questions. 

8 Several legal questions have also been disputed which involve the 
interpretation of provisions in the Code. 

9 The first three days of hearing were conducted at the Law Courts in 
Bendigo with an on-site accompanied inspection of the land and locality 
occupying the fourth day.  At the Bendigo hearing questions were raised 
about the relevance of two relocatable prefabricated houses that had been 
installed in close proximity to two of the proposed broiler farms very 
shortly before the commencement of the Bendigo hearings.  Submissions 
made at Bendigo, and written submissions made afterwards pursuant to 
leave given, dealt with matters, including interpretation of the relevant part 
of the Code.  Those matters have been dealt with in a substantial interim 
determination being Vukadinovic v Mount Alexander SC (No. 3)

4.  However 
further questions for interpretation have arisen. 

10 The further hearing commenced at the Tribunal’s premises in Melbourne on 
12 October 2015.  On that day the Planning and Environment Amendment 

(Recognising Objectors) Act 20155 came into operation.  The relevance and 
effect of that amending legislation has also become a matter of dispute in 
these cases. 

Details of the land locality and proposal 

11 The land proposed to be used for these three broiler farms constitute a 
single contiguous large parcel of land with a frontage of approximately 3km 
to the south side of the Baringhup-West Road.  The land is located 
approximately 2.8km west of the small settlement of Baringhup and about 8 
or 9 km generally west-south-west of the historic mining town of Maldon.  
For the purpose of these directions we are assuming that the Baringhup-
West Road runs east to west although that is not quite its true bearing. 

12 The parcel is comprised of three farming properties each constituted by two 
or more allotments.  The applicant, Mr Vukadinovic, owns one of these 
properties and has control of the other two in that he has contracts to 
purchase them. 

13 The parcel constituted by these properties is a substantial area of 448.8 ha6.  
It is irregular in shape although it is almost in the shape of a rhomboid7.  
The width along the Baringhup-West Road is approximately twice its depth 
along its secondary frontage to the western side of Green Lane.  It is 
approximately rectangular.  Its southern boundary is to the northern side of 

                                              
4 [2015] VCAT 1164. 
5 Act No. 20 of 2015. 
6 Approximately 1100 acres. 
7 A rhomboid is a rectangle where two of the opposing sides are parallel but the other two are not. 
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the Baringhup-Havelock Road and its western boundary is to the eastern 
side of O’Keefes Road. 

14 Within the parcel there are two small areas of Crown land with frontages to 
the Baringhup-West Road.  The original purposes for their retention as 
Crown land are not clear but they are not fenced off from the farm property.  
They are simply used as part of each respective farm. 

15 There is another small piece of Crown land amounting to 4,030 sq m 
opposite the subject land and fronting the north side of the Baringhup-West 
Road.  This is the site of the old disused and derelict Baringhup-West State 
School.  It is Crown land managed by the Department of Environment and 
Primary Industry. 

16 The parcel and surrounding lands are part of the extensive Moolort plain 
which is all but flat with only slight undulations.  The parcel, and 
surrounding lands are currently used for broad acre farming in the form of 
grazing and cropping. 

17 The surrounding farming properties are similar large holdings. 

18 There are very few trees on the parcel, which, like surrounding lands having 
been farmed now for over 150 years.  It is not easy to recapture the situation 
before clearing of trees, bushes and rocks took place to accommodate 
cropping and the sowing of pasture species.  Ecological vegetation 
modelling of pre-1775 conditions indicates that the area was a grassy 
woodland environment.  Areas of volcanic deposits had stony rock surfaces.  
Some remnant embedded rocks occur near the south-western corner of the 
subject land. 

19 The Cairn Curran Reservoir is located on the Loddon River near the 
Baringhup settlement.  From there the Loddon River follows its course first 
in a generally northerly direction and then deviating to the west where it 
meets an intermittently flowing tributary drainage line referred to as 
Boundary Gully Creek.  The upper reach of this drainage line runs through 
the south-west corner of the subject land. 

20 The proposal, in each case, is to establish a broiler farm each of eight 
broiler sheds 17.6m wide, 164m long with a wall height of 2.7m and a ridge 
height of 4.3m.  The capacity of each farm would be up to 400,000 birds so 
that the total for the three farms would be up to 1.2 million birds. 

21 The sheds would have floors of compacted clay and a perimeter road 20m 
wide around each group of sheds would provide access to both ends 
avoiding the need for vehicles to reverse.  These sheds are proposed to be of 
the modern ‘tunnel’ ventilation variety.  Each complex would have 
associated facilities including low profile water tanks, feed silos, fuel 
storage and a stormwater retention dam. 

22 Vehicle access would be by road from the west with crossings to the 
southern side of the Baringhup-West Road.  The existing roads have sealed 
carriageways of approximately 4m and trafficable widths of 6m which takes 
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account of a trafficable shoulder of approximately 1m on either side of the 
seal. 

23 The road reserves vary from 20 to 30m.  The Roads Corporation 
(VicRoads) initially had a concern about roads or intersections within its 
responsibility.  The proposed routes have been revised and avoid these 
roads and intersections. 

24 Farm 1 is proposed to be located in the north-west corner of the land, in the 
acute angle between the Baringhup-West Road and O’Keefe’s Road.  The 
broiler sheds etc are to be set back by not less than 100m from each of these 
boundaries to these roads.  Indeed, all farms are proposed to be at least 
100m from any boundary. 

25 Farm 2 is proposed for the north-east corner formed by the intersection of 
Baringhup-West road with Green Lane. 

26 Farm 3 is proposed to be toward the south of the parcel, and between the 
other two so far as their east-west alignment is concerned.  The broiler 
sheds of each farm are to be more than 1,372m from those of the other two. 

27 It is proposed that there should be two access crossings on the Baringhup-
West Road.  The first would be near the western end of the frontage where 
it could serve Farm 1 but with a driveway running further south to serve 
Farm 3.  The right of access, so far as Farm 3 is concerned, would be 
protected by a right-of-way.  This arrangement enables the crossings to be 
confined to two and avoids access to any surrounding roads apart from the 
Baringhup-West Road.  The second crossing would be near the eastern end 
of the frontage where it can serve Farm 2. 

28 The officers’ report to the responsible authority8 notes the nearest house 
beyond the parcel is a distance of 1200m.  The submissions on behalf of Mr 
Vukadinovic9 note that there is no dwelling within a kilometre of any of the 
proposed broiler farms.  Eight are referred to, all of them are distances 
between 1332m and 2289m save for one at 1048m from Farm 310. 

29 We have mentioned that the floors of the broiler sheds would be compacted 
clay.  When occupied with chickens the floor would be covered with a layer 
of litter, typically rice husks, sawdust or the like. 

30 Some broiler farms include the storage and composting of used litter and/or 
the composting of the carcasses of deceased birds.  These things can present 
an additional potential source of odour.  So can the spreading of such 
material, after composting, as fertiliser on surrounding land.  In relation to 
these proposed broiler farms there is to be no such storage, composting or 
spreading. 

                                              
8 Page 12 thereof. 
9 At paragraphs 3.1, page 2. 
10 This of course sets aside the two dwellings constructed near the parcel that were the subject of 
submissions at Bendigo and the interim decision of the Tribunal. 
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Zoning 

31 The parcel and surrounding land is located in a Farming Zone under the 
Mount Alexander Planning Scheme.  It is of some importance to note that, 
even though there is planning policy support for broiler farms, (provided 
that surrounding amenity can be protected), there are only three zones under 
the Victoria Planning Provisions11 in which a broiler farm can be located.  
The other two are Rural Activity Zone and Green Wedge Zone.. 

32 The zone provisions in relation to Farming Zone are found at Clause 35.07 
of the Mount Alexander Planning Scheme.  That clause commences by 
setting out six purposes of the zone which, apart from a general purpose 
applicable to all zones, read as follows: 

To provide for the use of land for agriculture. 

To encourage the retention of productive agricultural land. 

To ensure that non-agricultural uses, including dwellings, do not 
adversely affect the use of land for agriculture. 

To encourage the retention of employment and population to support 
rural communities. 

To encourage use and development of land based on comprehensive 
and sustainable land management practices and infrastructure 
provision. 

33 The current proposals can be seen as according with each of those purposes, 
although there are, of course, other considerations. 

34 Clause 74 of the Planning Scheme defines various land use terms used in 
the scheme.  There is a definition of Broiler Farms.  Like Cattle feedlot it is 
a sub-category of Intensive animal husbandry which is in turn a sub-
category of Animal husbandry under the broadly defined land use 
‘Agriculture’. 

35 Broiler Farm is defined as follows: 

Broiler farm 

Land used to keep broiler chickens which are housed permanently in 
sheds and reared for meat production. 

36 Clause 35.07-1 contains a table of uses in relation to land use in the 
Farming Zone.  ‘Broiler farm’ appears in section 2 of that table.  The effect 
of that is that a planning permit is required to use land in the zone for a 
Broiler farm. 

37 Such a permit cannot be granted unless a specified condition in section 2 of 
the table is met.  That condition reads: 

                                              
11 The Victoria Planning Provisions are provided for in the PE Act.  They provide the basis of all the 
Victorian Planning Schemes administered by municipalities and they include state-wide provisions in 
relation to them.  Particular local provisions can find expression in particular planning schemes in a 
Municipal Strategic Statement in Clause 21 of a local scheme, local policy in Clause 22 and in schedules 
to VPP provisions such as zoning provisions and overlays. 
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Must meet the requirements of Clause 52.10 (sic, Clause 52.31). 

We discuss this clause commencing at paragraph 43 below.   

38 Planning permission is also required for buildings and works under Clause 
35.07-4. 

39 The impact of broiler farms on sensitive uses is a central issue in these 
proceedings.  Sensitive use is defined in the Code and includes a dwelling. 

40 Dwelling is a section 1 use under the table.  That means it is a use that can 
be carried on without a permit provided that any condition specified in the 
table in relation to it is complied with.  Where such conditions are not 
satisfied, dwelling becomes a section 2 use so that a permit is required.  
Clause 35.07-5 provides that an application to use a lot for a dwelling must 
be accompanied by a written statement that explains how the proposed 
dwelling responds to the decision guidelines for dwelling which guidelines 
appear in clause 35.07-6.  These guidelines apply specifically to the 
situation where planning permission for a dwelling is required in the 
Farming Zone but they also reflect important general and long standing 
planning policies in relation to farming and other rural zones.  There is a 
danger to such areas residential uses tend to undermine the principal 
purposes of such zonings.  If farming land is fragmented into small lots by 
subdivision and if a proliferation of rural houses is to occur.  Such policies 
are important in relation to high grade farming land and, perhaps, even 
more so in relation to medium quality farming land. 

41 In relation to agricultural issues and impacts on non-agricultural uses the 
decision guidelines include: 

• Whether the use or development will support and enhance 
agricultural production. 

… 

• The potential for the use or development to limit the operation 
and expansion of adjoining and nearby agricultural uses. 

In relation to dwelling issues the following guidelines appear: 

• Whether the dwelling will result in the loss or fragmentation of 
productive agricultural land. 

• Whether the dwelling will be adversely affected by agricultural 
activities on adjacent or nearby land due to dust, noise, odour, 
use of chemicals and farm machinery, traffic and hours of 
operation. 

• Whether the dwelling will adversely affect the operation and 
expansion of adjoining and nearby agricultural uses. 

• The potential for the proposal to lead to a concentration or 
proliferation of dwellings in the area and the impact of this on 
the use of the land for agriculture. 
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In relation to design and siting issues the first guideline reads: 

• The need to locate buildings in one area to avoid any adverse 
impacts on surrounding agricultural uses and to minimise the 
loss of productive agricultural land. 

42 The purposes of the zone, the design guidelines and their values are  
reflected in other general and long standing rural planning policies that seek 
to protect the primary agricultural purposes of rural zones like the farming 
zone from the intrusion of dwellings for residential rather than farming 
purposes. 

Clause 52.31 of the planning scheme – Broiler farm 

43 Clause 52.31 of the Planning Scheme deals with broiler farms.  The purpose 
reads: 

To facilitate the establishment and expansion of broiler farms in a 
manner that is consistent with orderly and proper planning and the 
protection of the environment. 

44 This purpose supports broiler farms, but not at any cost.  They are to be 
facilitated, and this implies support and encouragement of a use that is 
regarded as positive provided that this can be achieved in a way that is 
consistent with orderly and proper planning and the protection of the 
environment. 

45 Clause 52.31-1 specifies the scope of this clause.  As relevant for present 
purposes it reads: 12 

This clause applies to: 

• Permit applications to use or develop land to establish a new 
broiler farm or to increase the farm capacity of an existing 
broiler farm. 

46 The above proposition refers to the establishment of new broiler farms and 
also to proposals to increase the capacity of existing broiler farms.  There 
are many planning scheme references to these two situations, including in 
the incorporated Code we are about to discuss.  However, in the present 
cases we are concerned only with proposals for new broiler farms.  In 
succeeding references and quotations we will omit references to the 
expansion or increases in capacity of existing broiler farms. 

47 The ‘Requirement’ in Clause 52.31-2 is of considerable importance.  It 
reads: 

A permit application to use or development land to establish a new 
broiler farm … must comply with the Victorian Code for Broiler 
Farms 2009. 

                                              
12 There is a second proposition in this scope sub-clause that is not relevant for present purposes. 
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The Broiler Code 

48 The Code is a lengthy and complex document.  As previously stated, it is an 
incorporated document in the planning scheme and as such is part of the 
planning scheme and part of the law of Victoria.  However, legislative 
regulation is by no means its only purpose.  It has been devised, revised and 
written to serve a number of practical purposes as well as being a piece of 
subordinate legislation under the planning scheme and ultimately under the 
PE Act.  It is also intended to be a practical guide in relation to such 
complex tasks as selecting suitable sites for broiler farms, applying for 
planning permission for their establishment and their use and operation to 
achieve a suitable balance between facilitating the establishment and 
operation of broiler farms on the one hand and orderly and proper planning 
together with protection of the environment on the other. 

49 The devising and revising of the Code has been the responsibility of a 
committee including people representing the industry and other 
stakeholders, state and local government and government organisations.  It 
takes advantage of the experience of such participants and their officers in 
dealing with broiler farms, their potential and actual problems, and 
complaints and investigations of alleged amenity detriments including 
odour, dust and other issues. 

50 It is not written in a style commonly employed in statutory drafting and 
some problems have arisen in other cases, and these cases, in interpreting 
and applying some of its provisions.  Its several purposes and several 
audiences, need to be borne in mind in interpreting and applying it.  An 
overly technical application of the rules of statutory interpretation used by 
lawyers needs to be employed with some caution.  Ordinary English words 
and expressions  likely to be familiar to and understood by the wider 
audience of the Code need to be understood in that context. 

51 The name of the document is that it is a ‘code’ and the employment of that 
word implies that it is intended to deal comprehensively with its concerns 
rather than that it should be regarded as a supplement to other less specific 
and more generalised provisions.  A specific code should generally be 
understood to deal with the various matters within its scope, and generally 
in preference to more generalised provisions. 

52 Part 13 of the Code contains a glossary defining various words and 
expressions for the purposes of the Code.  It includes ‘sensitive use also 
known as sensitive land use’.  The essential definition reads: 

A use that involves the presence of people, causing the use to be 
sensitive to amenity considerations such as odour, dust and noise. 

53 The definition goes on to list a number of such land uses including 
dwelling, hospital, school and others, and to exclude recreational areas such 
as parks and sporting facilities.  We are here concerned with dwellings 
rather than other sensitive uses and we will not recite or repeat the list at 
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every reference or quotation.  We will refer to dwelling, and only to other 
sensitive uses if and when specifically relevant. 

54 We have already mentioned that these proposals involve broiler sheds but 
not storage, composting and spreading as fertiliser of used litter or dead 
birds.  Accordingly we will not repeat those activities in discussion or 
quotations. 

Foreword to the Code13 

55 The foreword to the Code includes: 

The chicken meat (broiler) industry is a significant component of 
Victorian agriculture, contributing approximately $400 million 
annually to the Victorian economy.  The industry has an established 
base in Victoria, with a well-developed network of processors, feed 
producers, growers and customers.  The Victorian Code for Broiler 

Farms (this Code) has been developed to provide clear environmental 
standards for those wishing to establish new … broiler farms, and 
assurance for the surrounding landholders who may be impacted by 
broiler farming activities. 

This Code provides a basis for the planning, design, assessment, 
approval, construction, operation and management of broiler farms in 
Victoria.  It presents an appropriate balance between the operational 
needs of the broiler farm industry and the protection of the 
environment, particularly the air environment for people who live near 
broiler farms. 

The Code acknowledges existing land use rights, but places rigorous 
conditions on the development of all new broiler farms. … 

Compliance with this Code is mandatory for the establishment of all 
new broiler farms … 

56 The Code is a revised version of the earlier Victorian Code for Broiler 

Farms 2001.  It is the result of a revision in 2006-2009 which involved a 
consultative process with the municipalities of Mornington Peninsula, 
Golden Plains, Bendigo and Strathbogie and also Victorian Farmers 
Federation Chicken Meat Group, the Victorian Chicken Meat Council and a 
community representative.  A steering committee was comprised of 
representatives of the Department of Primary Industries, the Department of 
Innovation, Industry and Regional Development, the Department of 
Planning and Community Development and the Environment Protection 
Authority (EPA).  It was responsible for a draft revised Code that went on 
public exhibition and attracted submissions for consideration before the 
current Code was finalised. 

Introduction - Part 1 of the Code 

57 The introduction14 sets out the purpose of the Code as to: 

                                              
13 Page 3. 



 

VCAT Reference No. P2030/2014, P2031/2014 & P2032/2014 
Vukadinovic v Mount Alexander SC  

Page 17 of 91 

 
 

 

1. deliver sound environmental performance in the planning, 
design, construction, operation and management of broiler farms 

2. protect local amenity from adverse impacts, including offensive 
odours, dust, noise and visual impacts 

3. protect the surrounding environment from adverse impacts 

4. permit an economically viable, competitive and sustainable 
broiler farm industry. 

58 The introduction claims that: 

This Code provides a framework for the economically and 
environmentally sustainable development and operation of the broiler 
farming industry in Victoria, recognising the needs of the industry and 
the community. 

59 It does not regulate animal welfare which is dealt with under other 
legislation. 

60 The introduction also states: 

It is State planning police to facilitate the establishment and expansion 
of broiler farms in a manner consistent with orderly and proper 
planning and protection of the environment. 

Key Amenity and Environmental Issues – Part 4 of the Code 

61 Under a sub-heading Amenity Issues15 the Code says: 

Community amenity refers to the comfortable enjoyment of life and 
property, particularly in terms of air quality (ie odour and dust), noise, 
lighting and visual appearance.  Of these, odour emissions generate 
more complaints from the community than any other issue in relation 
to broiler farms. 

62 Odour, dust, noise, light spill and visual amenity are then referred to.  It is 
noted that broiler farming, being a form of intensive animal husbandry, 
produces odours with emissions originating primarily from broiler sheds 
(amongst other factors).  Consequently there is a need for farms to be well 
located, designed and operated.  Dust can come from the exhaust of 
ventilation systems and other activities like delivering, storing and removal 
of litter and the passage of vehicles on unsealed portions of internal and 
external roads.  Broiler shed exhaust fans and vehicle movement are the 
main concerns in relation to noise.  External lights and vehicle lights during 
night time collection of birds may affect nearby residences. 

63 In relation to visual amenity the Code notes that: 

While broiler sheds, like other agricultural buildings, are an 
acceptable part of the rural landscape, the construction of several large 
sheds may significantly alter the landscape character. 

                                                                                                                                     
14 Page 4. 
15 Page 12. 
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64 Three ways of avoiding emissions adversely impacting the amenity of 
nearby sensitive uses are to locate broiler sheds back from the broiler farm 
boundary (the boundary setback), to provide a separation distance between 
broiler sheds and existing or potential sensitive uses and the employment of 
best practice in design, siting, operation and management of the broiler 
farm.  Landscaping is intended to address visual amenity. 

65 A ‘boundary setback’ is defined as a ‘fixed setback of at least 100m 
between the nearest external edge of any new broiler shed and the broiler 
farm boundary’. 

66 Separation distance is an important concept.  As to that the following 
definition appears in the Code:16 

Separation distances 

The separation distance is the distance from the nearest external edge 
of the new … broiler shed to the nearest external edge of the sensitive 
use (that is the nearest edge of the house) on land beyond the broiler 
farm property.  It excludes sensitive uses directly associated with the 
broiler farm operations – eg. dwellings on the broiler farm property. 

The separation distance is therefore the distance from the new … 
sheds within which no sensitive use is located. 

The Code uses a formula to determine the required minimum 
separation distance and which is based on the proposed farm capacity 
and the requirements set out in the ‘Classification of broiler farms’ 
section of this Code. 

Separation distances provide sufficient space to minimise the risk of 
offensive odour and dust emissions under both routine and abnormal 
(or upset) conditions adversely affecting the amenity of existing 
sensitive uses17.  The greater the separation distance and the boundary 
setback, the lower the probability of offensive odour and dust 
adversely impacting the surrounding community. 

67 It is an important part of the scheme of the Code that it is separation 
distance that provides for the protection of nearby dwellings.  The scheme 
of the Code is also to minimise amenity risk rather than eliminate it. 

Classification of Broiler Farms – Part 5 of the Code 

68 Broiler farms are classified as Class A, Class B, Special Class or Farm 
Cluster18.  Each of the three broiler farms for which permission is currently 
sought is a Class B broiler farm. 

                                              
16 Page 13.  A similar definition appears in the glossary to the Code 
17 Emphasis in the original. 
18 Page 16. 
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69 This section of the Code commences with the following, with the bold 
emphasis in the original: 

The Code applies different information and assessment 

requirements, and notification and review rights to the different 

farm classifications.  This section details the criteria for the 

different farm classifications and the land use planning 

considerations for each farm class. 

70 We note that the above quotation is emphasised by being in bold in the text 
of the Code.  It is important.  Part of the importance is that assessment 
requirements (and other requirements) in relation to one class of broiler 
farm are to be confined to that class and not applied to other classes.  
Information, assessment, notification and review rights for some classes of 
farm are more stringent than for other classes.  Part of the purpose of 
classification into classes is so that the requirements suitable to that class 
will be applied but those, including more stringent ones, intended for other 
classes, should not be applied.  We seek to make this point clearly because 
of a tendency by some to want to blur the distinctions and apply stringent 
requirements where the Code does not intend them to be applied. 

71 The text of the Code goes on to say: 

The potential for broiler farm emissions to adversely impact on 
sensitive uses largely depends on: 

• the distance to nearby sensitive uses that the proposed 
development may affect 

• the number of birds kept on the farm 

• the design, management and operation of the farm 

• local environmental conditions (including meteorology and 
topography). 

The risk associated with a proposed development varies depending on 
the separation of emission sources from sensitive uses.  This Code 
includes a formula that must

19 be used to calculate the required 
separation distance between broiler sheds and sensitive use beyond the 
broiler farm boundary. 

72 The formula in relation to separation distance just mentioned is referred to 
as ‘Formula 1’.  It provides for the calculation of the minimum separation 
distance requirements for Class A and Class B farms.  The calculated 
separation distance is also used to determine if a new farm or farms should 
be classified part of a farm cluster. 

73 The Code goes on: 

This Code classifies farms according to different levels of 
environmental and amenity risk, and applies different approval 

                                              
19 Emphasis in original. 
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requirements and notification and review rights to planning permit 
applications.  The farm classification is dependent on:20 

• the number of birds kept on the farm 

• the ability to contain the separation distance within the broiler 
farm boundary 

• the proximity to other existing and proposed broiler farms. 

Class A broiler farm  

74 To be a Class A broiler farm the farm capacity must not exceed 400,000 
birds and the minimum separation distance as defined by Formula 1 must 
be fully contained within the broiler farm boundary. 

75 One outcome of being classified as a Class A farm, is that Clause 52.31-4 
of the planning scheme exempts applications for a Class A broiler farm 
from the notice requirements of Clause 52(1)(a), (b) and (d) of PE Act, the 
decision requirements of section 64(1), (2) and (3) and review rights under 
section 82(1) of that Act. 

Class B broiler farm 

76 A Class B broiler farm must not have a capacity exceeding 400,000 birds 
and the development can meet the minimum separation distance 
requirement as defined by Formula 1 but where this distance is not wholly 
contained within the broiler farm boundary. 

77 In each of these present cases the application is for a 400,000 bird broiler 
farm.  In each instance the separation distance, in accordance with Formula 
1, is 686m. 

78 The separation distances for each of the proposed farms 1, 2 and 3 do not 
intersect or overlap the separation distance for either of the other two.  
However, the separation distances do extend beyond the broiler farm 
property onto nearby land owned by other people. 

Special Class broiler farm 

79 A broiler farm is Special Class if the farm capacity exceeds 400,000 birds 
or if the development is unable to meet the minimum separation distance 
but a reduction in separation distance is warranted through the adoption of 
odour reduction technology. 

80 In relation to Special Class the Code provides: 

An Odour Environmental Risk Assessment (Odour ERA) must be 
completed in accordance with Section 6 of this Code. 

81 As the current applications are all Class B farms, and not Special Class, no 
Odour ERA is required. 

                                              
20 Emphasis in original. 
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82 Clause 66.05 of the planning scheme requires notice of Special Class 
broiler farm applications to be given to the EPA in accordance with section 
52(1)(c) PE Act.  That requirement does not apply to the current 
applications. 

Farm Cluster 

83 The Code defines a Farm Cluster as follows: 

A broiler farm is classified as a Farm Cluster (or part of a farm 
cluster) if all of the following apply: 

• the minimum separation distance requirement (as defined by 
Formula 1) overlaps with the minimum separation distance 
requirement of any existing broiler farm, a broiler farm 
approved by a planning permit or a proposed broiler farm that is 
the subject of a permit application that has been lodged with the 
responsible authority 

• the combined farm capacity of the broiler farms with 
overlapping minimum separation distances (as defined by 
Formula 1) is greater than 400,000 birds. 

84 As with a Special Class broiler farm, an Odour ERA must be completed and 
notice given to the EPA.  Neither of these requirements apply to the current 
Class B broiler farm applications. 

Environmental Risk Assessment (Odour ERA) – Part 6 of the Code21 

85 This part of the Code deals with Odour Environmental Risk Assessment 
(Odour ERA).  Such assessment is required in relation to Special Class and 
Farm Cluster broiler farms but not the Class B farms applied for in the 
present proceedings.  Accordingly, we pass over this part of the Code 
except to note that it makes reference to the State Environment Protection 
Policy (Air Quality Management) prepared in accordance with the 
Environment Protection Act 1970.  The name of that document is 
commonly abbreviated to ‘SEPP (AQM)’. 

86 We consider the terms of the Code make it quite clear that no Odour ERA is 
required in relation to Class B broiler farms like those applied for here.  
That is a conclusion we would come to without the assist of authority 
although Lewis v Central Goldfields SC

22
 has been cited as authority for 

this proposition. 

87 We note that the Tribunal, in that case, observed that there was no ‘specific’ 
requirement for an Odour ERA in relation to a Class B farm.  It appears that 
the Tribunal, in that case, may have been concerned not to utterly rule out 
the possibility of an Odour ERA in relation to a Class B farm in all possible 
circumstances.  Without the circumstances being spelt out, it may be that 
there could be a case where an Odour ERA is desirable or useful or 

                                              
21 Page 20. 
22 [2014] VCAT 920. 
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necessary in relation to a Class B farm although we could not, at present, 
say what such circumstances might be. 

88 While it is true that the Code contains no ‘specific’ requirement for an 
Odour ERA in respect of a Class B farm, it is also true that it contains no 
general or unspecific requirement to that effect.  There is, simply, no such 
requirement at all.  The aid to interpretation that lawyers call expressio 

unius personae vel rel, est exclusion alterius, and which means the express 
mention of one person or thing is the exclusion of another, can be applied 
here.  There is no requirement, specific, general, unspecific or at all; and 
that means that there is no such requirement.  We see no reason to require 
or entertain such a requirement in these cases. 

89 The Code specifies that an Odour ERA, when one is required, must be 
prepared in accordance with the requirements of the SEPP (AQM).  The 
methodology of the SEPP (AQM) is to be followed and the design criterion 
of the SEPP (AQM) is to be applied.  Broiler farm applications for Special 
Class and Farm Cluster broiler farms, where Odour ERAs are required, 
must also be referred to the EPA.  The EPA administers the Environment 

Protection Act 1970 under which the SEPP (AQM) and all Environment 
Protection Policies are created.  When such notice has been given to the 
EPA it is to state whether the odour ERA has been property conducted, has 
adequately addressed relevant odour amenity issues and is consistent with 
the principles of the SEPP (AQM).  The responsible authority dealing with 
a permit application for such a farm must not accept an Odour ERA not 
conducted in accordance with the SEPP (AQM). 

90 Although the Code refers to and recognises the SEPP (AQM) it is only for 
that limited purpose of adopting its methodology in relation to the 
preparation of the Odour ERA where one is required for a Special Class or 
Farm Cluster broiler farm application. 

Farm design and operation elements – Part 7 of the Code23 

91 Part 7 of the Code is of considerable importance.  It deals with location, 
farm size, set back requirements, farm design and farm operation and 
management through six ‘elements’ (E1 to E6 inclusive).  The objectives 
and standards of these elements must be satisfied. 

92 Not all of the content of this part is contentious in relation to the present 
cases but some parts certainly are.  Before seeking to deal with the various 
elements, or at least those that are in contention, it is necessary to 
understand how this part operates.   

93 Each element has a stated objective.  The objective describes the desired 
outcome to be achieved from the completed development and operation of 
the broiler farm.  All permit applications must satisfy the objectives of each 
element. 

                                              
23 Page 24. 
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94 In relation to the objectives24 there are Standards.  A standard contains the 
requirement to meet the objective.  In most cases the standard is expressed 
as a design or operational requirement.  All permit applications must 
comply with all relevant standards. 

95 There are Approved measures in relation to standards.  An approved 
measure is an approach, action, process or method which should be 
incorporated into the development.  The adoption of approved methods is 
not mandatory, but where they are adopted the application is deemed to 
comply with the standard. 

96 The Code also makes provision for Alternative measures.  An alternative 
measure is an alternative to the approved measure as a means of satisfying a 
standard.  A responsible authority, or this Tribunal on review, can consider, 
and may be satisfied with, an alternative measure as a means of satisfying 
the relevant objective and standards where the alternative achieves an 
equivalent or superior performance. 

Location, siting and size – Element 1 (E1)25 

97 Objective, element 126 reads: 

To ensure the location and size of the broiler farm, and the siting of 
the broiler sheds … 

• minimise
27 the risk of adverse amenity impacts on nearby 

existing, planned and potential future sensitive uses as a result of 
odour, dust and noise 

• do not adversely affect the use and development of nearby land 

• avoid pollution of ground and surface waters 

• avoid adverse impacts on the visual quality of the landscape 

• minimise biosecurity risks. 

98 We have emphasised the word minimise because this objective, and the 
Code more generally, seek minimisation in relation to odour, dust and 
noise. That does not imply complete elimination of those impacts, at all 
times or sometimes.  It must be remembered that broiler farms are limited 
to three rural zones where robust farming and other acceptable activities are 
to be accommodated.  Such zones, and the actual practices within them vary 
from place to place, but farming and other activities that generate odours, 
dust, noise, vehicle traffic and the like are to be expected.  For example 
ploughing, crop dusting and the spreading of fertiliser can cause dust and 
odours.  Cattle trucks, milk tankers and other vehicles may come and go, 
including in the early hours of the morning, and dust can be generated by 
various vehicles on private land or on unsealed portions of public roads.  

                                              
24 Page 24. 
25 Page 26. 
26 Page 26. 
27 Emphasis added. 
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The Code says ‘Broiler farm operations will usually be compatible with 
other forms of agricultural production and are unlikely to preclude or 
unreasonably limit their operation or expansion28’ and vice versa.  These 
are not prime residential areas, indeed they are not residential areas at all, 
and those that live in them have to expect agricultural and other appropriate 
activities. 

99 In relation to the objective of Element 1 there are five standards namely E1 
S1 to E1 S5 inclusive.  It is the first and last of these, E1 S1 and E1 S5 that 
have proved most contentious in these cases.  E1 S2 waterway protection is 
also relevant in so far as responsible authority, in its grounds of refusal, 
suggested that the proposals presented a risk to the natural resources of the 
water catchment. 

Standard E1 S1 Amenity protection 

100 This standard, as relevant, reads: 

Adverse impacts on the amenity of the surrounding area are 
minimised by ensuring broiler sheds … are adequately separated from 
existing and planned residential and rural living areas, sensitive uses 
and broiler farm property boundaries. 

101 Adverse amenity impacts must be ‘minimised’ by adequate separation 
which is to say, in relation to Class B farms, separated by the minimum 
separation distance.  In these present cases that distance is 686m.  This 
standard must be met. 

102 In relation to the standard there are seven approved measures.  They are E1 
M1.1 to E1 M1.7 inclusive.  The last three of these concern litter stockpiles 
and litter spreading.  We omit them because those activities are not 
proposed under these applications. 

103 It is E1 M1.3 that has raised problems and contention.  However, the other 
three have sufficient relevance to warrant us setting them out. 

Approved measure E1 M1.1 

The nearest external edge of a new or existing broiler shed(s) …. is / 
are set back by at least 1000 m from the boundary of a: 

• residential zone, urban growth zone or other urban zone where 
housing is a primary purpose of the zone or 

• future residential area, shown on a plan or strategy incorporated 
in the planning scheme. 

Approved measure E1 M1.2 

The nearest external edge of a new … broiler shed(s) or ... is / are set 
back by at least 750 m from the boundary of a: 

• zone that provides for rural living (ie. a Rural Living Zone or 
Green Wedge A Zone), or 

                                              
28 Page 52. 
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• future rural living area shown on a plan or strategy incorporated 
in the planning scheme. 

Approved measure E1 M1.3 

Prevailing meteorological conditions and topographical features are 
taken into account in determining the adequacy of separation distances 
to nearby sensitive uses.  The minimum separation distances (as 
prescribed by Formula 1 of the Code) may need to be greater for some 
limited site specific circumstances.  For example, the separation 
distance to a sensitive use located downslope in a drainage valley may 
need to be increased to minimise the risk of odour impacts. 

Approved measure E1 M1.4 

The nearest external edge of any new shed ... is / are set back at least 
100 m from the broiler farm property boundary.  The distance is 
referred to as the boundary setback. 

104 E1 M1.1 requires 1,000m separation of the proposed broiler sheds from a 
Residential Zone, Urban Growth Zone, other urban zone where housing is 
the primary purpose of the zone or future residential area shown on a plan 
incorporated in the planning scheme.  This measure is satisfied in the 
current proposals.  The nearest external edge of a proposed shed to the 
nearest urban zone, being the township of Baringhup, is over 2km distant. 

105 Approved measure E1 M1.2 calls for a similar separation, but of 750m, 
from the boundary of a zone that provides for rural living (ie a Rural Living 
Zone or a Green Wedge A Zone) or future living area shown on a plan or 
strategy incorporated in the planning scheme.  This measure too is satisfied 
as no such uses are present in this locality. 

106 The two measures relate to whole zones and areas to be devoted to 
residential purposes or at least where living is contemplated for purposes 
other than conducting a farm. 

107 The boundary set back required by E1 M1.4 is also satisfied. 

108 E1 M1.3 relates to separation distances to nearby sensitive uses as 
calculated using Formula 1 of the Code.  Sensitive uses include a dwelling. 
It is evident from this formula that the standard minimum separation 
distance between a farm of no more than 400,000 birds and a single 
dwelling will be less than that, for example, from a residential zone.  For a 
Class B broiler farm of this size, the separation distance as calculated under 
Formula 1 is 686m.  The scheme of the Code is that this distance is 
sufficient to address air quality amenity, subject to a caveat. 

109 E1 M1.3 introduces the caveat.  It is that there could be special and unusual 
circumstances where the standard minimum separation distance might be 
insufficient and might need to be greater, as the measure says, in ‘some 
limited site specific circumstances’.  Limited site specific circumstances 
does not imply something within, or anything like, the ordinary run of 
situations.  The wording of this approved measure implies that typical 
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meteorological conditions and topographical features that might occur in 
Victoria have been taken into account in developing Formula 1.  That is 
certainly the submission put forward by the applicant and one we see as 
being logical.  We agree with it. 

110 The measure is cautiously worded in saying the minimum separation 
distance as determined under Formula 1 ‘may’ need to be greater for ‘some’ 
limited site specific circumstances. 

111 There are two difficulties about the wording of this measure.  While it 
recognises that there ‘may’ need to be an extension in some limited site 
specific circumstances, it does not specify the circumstances in which this 
exception is to apply.  It gives no guidance on this point and leaves it to the 
responsible authority, or this Tribunal on review, to make a judgment as to 
whether the exception should be applied.  Such uncertainty is, of course, 
likely to give rise to both doubt and controversy, as it has done in the 
present case.  The only help the wording of the measure offers is the 
example of a sensitive land use located downslope in a drainage valley. 

112 The conjunction between ‘meteorological conditions’ and ‘topographical 
features’ in the measure is ‘and’, not ‘or’ or ‘and/or’.  Such a conjunction 
recognises, and directs the decision maker to consider, the interrelationship 
between meteorology and topography.  The example of a drainage valley 
and the use of the phrase ‘prevailing meteorological conditions’ directs 
attention to whether there are local or regional scale conditions of an 
exceptional nature.  That is certainly the view of the two experts Mr Pollock 
and Dr Cowan, who gave evidence on air quality matters and it is one that 
we adopt. 

113 The second difficulty in relation to Approved measure E1 M1.3 is that, if 
the exception does apply, and there is to be a greater required separation 
distance, the measure gives no guidance as to the extent of such increase, or 
any principle upon which quantum such an extension might be determined.  
Perhaps 1m might be trifling and appropriately disregarded; but what of 
50m, a kilometre, or 10kms, or 20 or 100?29  A responsible authority or this 
Tribunal, is faced with a real difficulty as to where to draw the line, and the 
justification for drawing the line at any point that might be settled upon. 

114 This was the same conundrum faced by the Tribunal in the Lewis case we 
have referred to earlier.  In the circumstances of that application and the 
evidence presented, which is relevantly similar to that presented to us in 
these applications, the Tribunal concluded that it is not persuaded to prefer 
the evidence of either witness for comprehensive reasons that we need not 
delve into further here.30 

                                              
29 At least that is the situation if E1 M1.3 is read in isolation.  At paragraph 134 below we note a possible 
confining of that wide scope. 
30 Lewis v Central Goldfields SC [2015] VCAT 410 at [77] to [85]. 
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115 We think that having regard to the terms of E1 M1.3, the first matter to be 
dealt with is whether some exceptional circumstances of meteorology and 
topography exists to warrant contemplation of increasing the separation 
distance.  Only if the decision maker is satisfied that this is indeed the 
situation would the need arise to consider the extent of increase in this 
distance that would be warranted. 

116 In addressing this first question we have been aided by the evidence of Mr 
Pollock and Dr Cowan, in that  we find this evidence does not point to any 
particular exceptional circumstances that warrants an increase of the 
separation distances beyond those calculated under Formula 1. 

117 We have made general observations already about the nature of the subject 
land and the locality more widely.  Sometimes this area has been referred to 
as flat.  The subject land lies in the area known as the Moolort Plains which 
name certainly implies a degree of flatness.  Usefully, Mr Schutt’s 
landscape evidence describes the Moolort Plains as a gently undulating 
landform with a pattern of relatively minor or low ridgelines and 
depressions.  Some depressions are said to contain watercourses and 
occasional wetland areas.31 

118 The subject land is consistent with this description comprising a gently 
undulating landform with a low north-west to south-east trending ridge and 
the incised drainage line Boundary Gully Creek.  Local slopes fall to the 
north-east around Farm 2, south-west (Farm 3) and north-west (Farm 1).  
Regionally the topography reflects a north-westerly fall toward the Loddon 
River with the flanks of ranges to the east forming a border to this wide, flat 
valley. 

119 Dr Cowan and Mr Pollock’s evidence presupposes that the locally, the ridge 
and Boundary Gully Creek would have some influence on the dispersion of 
emissions as well as the broad setting established by the Loddon River 
valley.  Hence they have proceeded to assess how such influences may vary 
the separation distances. 

120 While we have reviewed and understood their evidence we have concluded 
that these conditions do not warrant variation to the Formula 1 separation 
distances. 

121 Dr Cowan and Mr Pollock have applied modelling techniques that draw 
upon wider regional meteorological data and topography to develop wind 
roses and atmospheric stability conditions for the subject land and 
surrounds.  Their modelling is in general agreement in that for 
approximately 45% of the time, atmospheric conditions will be stable and 
for 25% neutral.  Both consider the percentage of stable conditions to be 
higher than average conditions across Victoria, but not exceptionally so.  
Mr Pollock’s assessment indicates the stable and neutral conditions occur 
under air flows in an arc from the west anticlockwise to south-east and from 

                                              
31 At page 6 of his statement. 
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the north-east.  Dr Cowan’s assessment of five years of metrological data, 
while not providing directional stability conditions, indicates light winds, 
conducive to poor dispersion, from similar directions, ie. west to south-east 
and from the north-east. 

122 While at odds about the magnitude of appropriate separation distances, 
these conditions lead both witnesses to conclusions that adjustments to 
these distances would predominantly be toward the north, north-east and 
south-west.  Dr Cowan considers that Boundary Gully Creek and the ridge 
lines have an influence in this outcome.  Mr Pollock expresses the view that 
these topographic features will have much more localised affects and it is 
the wider valley topography and predominance of light wind/stable 
conditions that are influential. 

123 We consider that Dr Cowan’s more finely tuned modelling in fact supports 
Mr Pollock’s conclusion.  The selected samples of air flows over and 
around the site in fact indicate that sometimes these flows cross 
perpendicular to the ridge and creek, other times airflows follow the fall of 
the creek and wider topography of the plain, and other times again there are 
air flows in southerly or south-easterly directions, up the topographic 
gradient rather than with it. 

124 We find that the combined outcomes of the assessment of topography and 
meteorological data points to a muted, localised influence on air flow and 
hence dispersion of emissions.  We are therefore not persuaded that it is 
necessary or appropriate to consider variations to the Formula 1 separation 
distances as sometimes allowed under E1 M1.3. 

125 During the course of cross-examination and in submissions it was put to us 
that neither Mr Pollock nor Dr Cowan are meteorologists.  This is true.  
However they are both experienced air dispersion modellers and experts in 
air quality maters.  It follows that they have a working understanding of 
meteorology sufficient to understand the influences on emissions and their 
movement through the air.  We also note that there is no significant 
difference between the meteorological data each relied upon which supports 
our conclusion that there is no need or reason to depart form the separation 
distances calculated under Formula 1. 

126 Our decision, indeed our finding, is that the exception that Approved 
measure E1 M1.3 makes provision for does not apply in these cases.  On 
the contrary, it is the 686m minimum separation distance, without any 
extension, that applies here. 

127 As a consequence, and while we acknowledge that Mr Pollock and Dr 
Cowan gave widely differing evidence leading to widely different 
conclusions about varying the separation distances, we find it unnecessary 
to consider or comment on these differences further, save to make the 
following observation. 
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128 At an early stage in the hearing, before any evidence had been given, 
objection was raised on behalf of the applicant to the evidence proposed to 
be given by Dr Cowan.  That was on the basis that his evidence was said to 
be irrelevant. 

129 In the event we heard his evidence.  In view of our decision in relation to 
Approved measure E1 M 1.3 we can now say that we do find his evidence 
to be irrelevant insofar as it sought extensions and to define extensions to 
the Formula 1 separation distance.  The only part of his evidence, and for 
that matter the evidence of Mr Pollock, that has proved relevant is the data 
they presented in relation to meteorology which, as to that aspect, 
confirmed our conclusion that E1 M1.3 does not apply. 

130 However, we are in a position to say that if it did apply we would not accept 
the evidence of Dr Cowan or the conclusions he reached in relation to the 
extension of separation distances.  The officers’ report recorded the nearest 
dwelling as being 1200m from the nearest broiler shed.  This was said to be 
175% of the separation distance.  All the other separations are greater than 
that, although we did note earlier a statement on behalf of the applicant that 
the nearest house was less than 1200m but nevertheless more than 1000m 
away. 

131 The approach contended by Dr Cowan would not only extend the separation 
distance to include the nearest house, but a number of the others.  He would 
take the separation distance as far as 4 to 6 km.  In fact, on his criteria the 
Formula 1 distance of 686m would be considerably exceeded in every 
direction.  His approach leads to conclusions that depart significantly from 
the Code and the provisions applied to Class B Farms.  We think this arises, 
at least in part, from his method of estimating emissions from the sheds,  As 
to that we agree with the evidence of Mr Pollock when he says it is too 
simplistic and leads to an overestimation of odour emissions.  The Code 
may be deficient in failing to provide guidance or principles upon which an 
E1 M1.3 extension could be based, but we do not think that in the absence 
of such guidance, we should be led to accept the approach adopted by Dr 
Cowan or the conclusions he has reached in these cases. 

132 Dr Cowan’s evidence would also seem to be in conflict with E1 M1.1 and 
E1 M1.2.  E1 M1.1 applies a 1000m separation distance between new Class 
B broiler sheds and a residential zone, where the primary purpose is 
residential housing, and multiple dwellings are expected.  In the 
circumstances of Class B farms an extension of the separation distance in 
respect of a single sensitive use, i.e. a single dwelling, beyond 1000m 
would seem to us to be incongruous with this measure.  The same can be 
said about the 750m separation distance set out in E1 M1.2.  In our view, 
the expression of limited circumstances in E1 M1.3 when read in 
conjunction with E1 M1.1 and E1 M1.2 point to an expectation that only in 
exceptional circumstances would these measures be insufficient for 
addressing amenity when considering Class B farms applications. We find 
no such exceptional circumstances in these cases. 
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133 Our comments about Dr Cowan’s assessment should not be taken to be an 
endorsement of the approach taken by Mr Pollock.  Like the Tribunal in 
Lewis whose reasons we have read and considered, we are not persuaded 
that the underlying methodology adopted by Mr Pollock is soundly based or 
has been accepted by relevant authorities, and by this we include the EPA.  
In particular we are not persuaded that the fundamental assumption in Mr 
Pollock’s method that the area encompassed by the Formula 1 separation 
distance necessarily remains constant under exceptional meteorological and 
topographical conditions necessarily holds true. 

134 The 686m applying to a 400,000 bird Class B broiler farm is the maximum 
separation distance that formula 1 provides.  It provides shorter distances 
for Class B broiler farms accommodating smaller numbers of birds.  Such 
separation distances are to protect individual sensitive uses.  When it is 
borne in mind, as pointed out in the last paragraph above, that the distances 
prescribed under E1 M1.1 and E1 M1.2 are 1000m and 750m respectively, 
and that those separations are from zones or areas where multiple dwellings 
are to be expected, it would seem incongruous with the Code to extend a 
separation distance relying on E1 M1.3 to more than 750m. 

135 It follows from these reasons that we find that E1 M1.3, E1 M1.5. E1 M1.6 
and E1 M1.7 are not relevant in these cases and that the other relevant 
approved measures are satisfied.  Accordingly Standard E1 S1 and the 
relevant objective of Element 1 to minimise risks of amenity impact are 
satisfied. 

Standard E1 S2 Waterway protection32 

136 The Council sought to pursue its ground that the proposal broiler farms will 
result in detriment to the quality of natural resources in the water 
catchment, and biodiversity values (at least in part for the latter), by arguing 
that they represent a risk to water quality and the environment associated in 
part with the creek and wider catchment.  It was put that the applications 
have not provided sufficient information to be satisfied that a range of 
planning policies about sustainable agriculture, water quality and catchment 
protection have been properly addressed.33 

137 The Code notes that sometimes there are interrelationships between its 
various measures so that the Code elements should be considered as a 
whole.34  We observe that these interrelationships also occur between 
standards and objectives.  Such is the case here with respect to waterway 
protection which is in part related to, and dealt with by, stormwater 
management, both of which are addressed by separate standards under the 
Code but which are obviously related. 

                                              
32 Page 28. 
33 Clauses 21.04-7, 22.13 and 14.01 were amongst those referred to in the Council’s written submissions. 
34 Page 24. 
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138 Standard E1 S2 addresses waterway protection.  As such it is relevant to the 
grounds contended by the Council about catchment and waterway impacts.  
This standard contains three approved measures E1 M2.1, M2.2 and M2.3.  
Neither the Council’s grounds nor its submissions point to any indication 
that these approved measures have not been met.  This is because it is 
obvious from the plans that they have been met. 

139 We will deal with the stormwater management requirements later. 

140 Approved measure E1 M2.1 requires a vegetated buffer of at least 30m 
along waterways, within which a range of nominated activities are not to 
occur.  E1 M2.2 requires a further clearance of 20m from the buffer zone to 
the nearest external edge of any broiler shed.  E1 M2.3 requires the storage 
or disposal of solid and liquid wastes to be excluded form waterways, by 
200m or 100m, depending on whether the waterway is used for potable 
water supply, and 800m from any potable water supply offtake controlled 
by a statutory authority. 

141 Farms 1 and 3 lie closest to a waterway, namely Boundary Gully Creek.  It 
is clear from the plans that the nearest sheds, and the pads on which the 
farm complexes would be constructed, are more than 200m from this 
waterway.  Vegetation between the banks of this waterway and the sheds 
would be maintained, indeed some landscaping is proposed. 

142 The Code highlights that State planning policy encourages the maintenance 
of at least a 30m buffer to maintain natural drainage functions, improve 
environmental conditions and address water quality impacts.  This 
requirement is more than met by the proposals. Goulburn-Murray Water, 
Coliban Water and the North Central Catchment Management Authority 
have notice of these proposals and do not object, subject to the imposition 
of suitable conditions.  No catchment authority or water authority objects to 
the proposal. 

143 We are satisfied that in meeting the measures the standard for waterway 
protection has been met as have state and local planning policies addressing 
catchment related water quality protection objectives. 

144 The Council also argued that the three proposed farms would be an impost 
on local water supplies and as a consequence would place the catchment 
under additional stress over and above that already occurring due to 
persistent dry conditions.  Such issues are outside the considerations of the 
Code and we deal with them later in our reasons. 

Standard E1 S3 – Protecting the visual quality of the landscape35 

145 This is not the only reference to landscape or landscaping.  Element 4 deals 
with landscaping.  We will discuss the topic more fully under that element. 

                                              
35 Page 28. 
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146 So far as Standard E1 S3 is concerned, there are three approved measures, 
all of which are satisfied.  In the absence of controversy about these 
measures, and in the circumstances, we are satisfied that Standard E1 S3 is 
met. 

Standard E1 S4 Bio-security36 

147 This standard requires: 

An appropriate distance is provided between the broiler farm (that is 
broiler sheds …), and other existing poultry farms under separate 
management, to minimise the risk of disease transmission. 

148 There are three approved measures in relation to this standard but no 
dispute that they are either satisfied or irrelevant in the circumstances of the 
present proceedings.  Standard E1 S4 is satisfied. 

Standard E1 S5 Future use and development of neighbouring land37 

149 This standard is not so easily dealt with.  It provides: 

Broiler sheds are sited so that offensive odour, dust and noise 
emissions will not adversely impact on orderly and sustainable use 
and development of land located beyond the farm property boundary, 
including the ability to establish a dwelling (excluding a bed and 
breakfast or caretaker’s house), on a vacant property, having regard to: 

• the existing and likely future use and development of the land 
including any approved sensitive uses 

• the existing physical and environmental characteristics of the 
land 

• the purpose and requirements of the zone applying to the land 

• any applicable land use decision guidelines, policies and 
strategies in the planning scheme 

150 This standard raised a major issue dealt with in the interim decision 
previously referred to which is now subject to appeal, on a question of law, 
to the Supreme Court.  It was been raised again in the subsequent hearing, 
after that interim determination. 

151 The previous interim determination centred on the question as to whether 
the installation of the prefabricated houses were within the separation 
distances of Farms 1 and 2 had the affect of prohibiting those farms, at any 
rate as Class B broiler farms. 

152 The interim ruling was that they did not have that effect. 

                                              
36 Page 29. 
37 Page 29. 
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153 The hearings at Melbourne were conducted in accordance with the interim 
ruling on the basis that the prefabricated houses were to be disregarded in 
assessing the sensitive uses and separation distance for the three proposed 
400,000 bird Class B broiler farms. 

154 The applicant and the objectors’ cases proceeded on that basis.  In the 
submissions of the objectors it was said38 ‘As previously sited, these 
minimum separation distances do not overlap with each other or with any 
sensitive use of which the Tribunal may take notice.’ 

155 In its submissions the responsible authority seemed to reopen matters dealt 
with in the interim ruling.  We do not think that appropriate in 
circumstances when all parties had ample opportunity to advance evidence 
and argument in relation to this and related matters referring to 
development opportunities on adjoining land and the two prefabricated 
houses. 

156 The presiding legal practitioner member considered these matters and gave 
the interim decision with written reasons.  We understand that the interim 
decision and its reasons are now subject to an appeal to the Supreme Court 
on a point of law.  It is not appropriate to now seek to advance further 
argument to the Tribunal on these matters. 

157 However, this E1 S5 standard was raised in a different way at the 
subsequent full hearing.  The new question turns on the proper 
interpretation, in this context, of the word ‘property’ as it appears in the 
standard.  The word also appears in other places in the Code including 
appearing twice in the first paragraph under ‘Separation distances’ in Part 
439 and the associated approved measures.  It also appears in the definition 
of ‘Separation distance’ in the glossary40.  In that definition there is 
reference to ‘land beyond the broiler farm property’. 

158 Many English words have more than one meaning and more than one 
definition.  It is frequently necessary to consider the context to determine 
which of several possible meanings is intended in a particular instance.  It is 
frequently necessary to read a document like the Code as a whole to discern 
what a particular word or expression means in relation to a particular usage.  
We will consider the meanings contended for after referring further the 
terms of the standard and the approved measures under it. 

159 For present purposes it is not so much existing use that is debated but rather 
‘likely future use and development of the land’, that is to say land located 
beyond the broiler farm property boundary. 

160 As previously observed, in the interim decision there was consideration of 
the word ‘likely’ and whether it is to be considered on the basis of what 
might be likely in the absence of a broiler farm proposal.  The situation is 

                                              
38 Paragraph 26. 
39 Page 13. 
40 Page 63. 
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now to be considered, not in relation to the introduced prefabricated houses, 
but as to the likelihood of other new dwellings in close proximity. 

161 Approved Measure E1 M5.1 requires: 

Class B Farms – The required minimum separation distance covers no 
more than 50 per cent of the area of a property located beyond the 
broiler farm property boundary. 

162 A footnote to this measure adds 

Applies to both vacant land and land that already has a dwelling.  See 
also ‘Strategic and Land Use Planning Considerations’ ’ 

163 The objectors argued that ‘property’ here does not mean the whole of an 
adjoining farm if that farm is made up of a number of separate lots whether 
on one title or more than one title.  It was argued that each individual lot is 
to be considered as a separate ‘property’, and that, to satisfy the approved 
measure, not more than 50% of any lot can be encompassed with the 
minimum separation distance. 

164 If the neighbouring farm properties were each to be considered as a whole , 
then not more than 50% of any of them would have to be encompassed 
within the 686m minimum separation distance of any of the three broiler 
farms.  On that basis the approved measure is handsomely met and the 
complaint of failure to meet standard E1 S5 will not be justified. 

165 The objectors argued that, if ‘property’ in the context of the measure means 
‘lot’ as opposed to the whole of a neighbouring farm, then  this 50% rule is 
not satisfied.  There are a number of farms which, in ordinary parlance, 
might be referred to as ‘Mr Blogg’s farm’ or ‘Mr Blogg’s property’ or ‘Mr 
Blogg’s farming property’, but which are comprised of a number of lots.  
Some of these lots are small so that, considering the lots individually, some 
of them will be encompassed as more than 50% of their area by the 
separation distance of one or other of the broiler farms.  It appears, from the 
cadastral information provided, that some small allotments near the 
proposed broiler farms, though being part of larger farm properties, would 
be covered to 100% of their area.  On the basis that it is said that each such 
lot constitutes a separate ‘property’; each of them will, it is argued, have its 
development ‘rights’ curtailed. 

166 Actually the standard refers to ‘likely’ future use and development.  It is 
most unlikely that an active genuine farming property, that happened to be 
constituted by perhaps 20 small allotments, would be developed by the 
construction of 20 houses, one on each.  That would be more unlikely if 
there is ample other space on the farm equally or better suited to being the 
site for an additional house if one is genuinely needed for farming purposes. 

167 As we have set out earlier, it should be remembered that a proliferation of 
rural houses, constructed and used for what are really residential purposes, 
as opposed to being ancillary aspect of the conduct of a farm, is contrary to 
proper and orderly rural planning.  This has been recognised for decades, 
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and would be an outcome contrary to the purposes of the farming zone 
previously referred to. 

168 These long standing policies have expression in both state and local policy 
frameworks.  Clause 11.05-3 is in the state provisions relates to Rural 
productivity.  Its Objective reads: 

To manage land use change and development in rural areas to promote 
agriculture and rural production. 

169 The strategy includes: 

Strategies 

Prevent inappropriately disbursed urban activities in rural areas. 

Limit new housing development in rural areas, including: 

• Directing housing growth into existing settlements. 

• Discouraging development of isolated small lots in the rural 
zones from use for single dwellings, rural living or other 
incompatible uses. 

• Encouraging consolidation of existing isolated small lots in rural 
zones. 

170 Clause 21.04-4 in the Municipal Strategic Statement includes an objective 
to reduce the number of small and inappropriately located lots in rural 
areas. 

171 Clause 21.04-6, also in the Municipal Strategic Statement, recognises the 
significance of agriculture in the Shire.  It recognises conflict between 
agricultural and horticultural land uses and the use of agricultural land for 
non-agricultural, rural living or hobby farm purposes.  It states that: 

Agricultural land in the municipality is an important economic 
resource that needs to be protected. 

It is an objective to prevent conflicting non-agricultural uses and 
developments in the Shire’s rural areas … 

172 Proposed amendment C61 to the Mount Alexander Planning Scheme makes 
these points more firmly.  Proposed Clause 21.06-1 notes agriculture as the 
main rural land use across the shire and that the best agricultural land in the 
shire is rated ‘moderate’.  Key issues include: 

• Controlling the unplanned loss of agricultural land to rural living 
and residential uses 

• Managing the future use and development of small lots in 
fragmented ownership. 

173 Proposed objectives and strategies include: 

Strategy 1.2 Discourage the subdivision or fragmentation of 
agricultural land or multi-lot land holdings if they are 
likely to lead to a non-agricultural use. 
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Strategy 1.3 Encourage the consolidation of existing titles to 
maintain viability of farming uses. 

Strategy 1.4 Discourage the development of dwellings in areas of 
moderate agricultural land quality unless they are 
directly linked to and will benefit an agricultural use. 

Strategy 1.5 Strongly discourage the fragmentation of, or non-
agricultural use within the Farming Zone in: 

• the Mid-Loddon Ground Water Management 
Area41 

Objective to reduce the number of small and inappropriately 

located lots in rural areas. 

Strategy 2.1 Support the consolidation of lots42 in old and 
inappropriate subdivisions into existing tenements or 
land holdings wherever practicable. 

174 Clause 21.06-2 concerns sustainable agricultural land use.  The noted key 
issues include: 

• Managing land use conflicts in rural areas:  rural living/lifestyle 
uses versus the ‘right to farm’. 

• Managing the potential for the introduction and expansion of 
intensive animal production, whilst acknowledging community 
resistance to these uses. 

The objectives and strategies include: 

Strategy 1.4 establishing appropriate buffer areas and performance 
requirements for intensive industries such as feedlots, 
piggeries, dairies, dog breeding and poultry farms. 

Strategy 1.5 ensure the appropriate siting and operation of intensive 
activities so as to negotiate off-site negative impacts 
and give accessibility to required infrastructure. 

175 The question of likely future land use as it pertains to a dwelling does not 
turn on whether or not there is a legal right to do it, or whether a planning 
permit or other permission would be required for such a series of new 
houses.  It is unlikely, to say the least, that such a series of houses would be 
required for farming purposes given the history of, and continued operation 
of broad acre farming and large properties necessary for it, quite apart from 
being contrary to proper and orderly planning. 

176 The planning scheme has a defined ‘General term’ amongst the definitions 
in Clause 72 which could have been, but has not been, employed instead of 
property in the Code.  The word we referred to is ‘Tenement’.  It is defined 
as follows: 

                                              
41 Which applies to the land we are concerned with. 
42 The use of the word ‘lots’ is noted. 
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Tenement 

Land comprised in: 

a) a lot which does not adjoin another lot in the same ownership; or 

b) lots in the same ownership and which adjoin each other. 

Lots are considered to adjoin each other if they are separated only by a 
stream, stream reserve, or unmade or unused government road or rail 
reserve. 

177 The word tenement used to have greater currency when some so called 
‘tenement provisions’ were in the planning schemes although its use is now, 
we were informed, confined to some local provisions in some planning 
schemes.43  It is not used or defined in the Code and the Code does not 
reflect the planning scheme definition. 

178 If the writers of the Code had intended lots rather than what we say 
‘property’ means, then they could and should have said so.  The word ‘lot’ 
is not so obscure as ‘tenement’.  Indeed, it appears in the Code where that is 
the appropriate word and meaning intended.  It appears in Part 11 relating 
to strategic and land use planning considerations under the sub-heading 
‘Design considerations for subdivisions near broiler farms’44.  The 
particular sentence reads : 

In cases where the subdivision is permitted, the responsible authority 
should require the lot layout and/or building envelopes to be designed 
in such a way that no dwelling is within the required separation 
distance or within the area identified as being at risk of being 
adversely impacted by broiler farm emissions. 

179 The use of the word ‘lot’ in that context is entirely appropriate where 
‘property’ would fail to convey the required meaning.  Even without this 
reference we consider that the appropriate interpretation of ‘property’, in 
this context and in the Code as a whole, is meant to mean the entire 
property or holding, whether or not divided into lots.  It does not appear to 
us to suit the intended meaning to interpret ‘property’ in this context as 
‘lot’.  Noticing this other Code usage of the term ‘lot’, suitable in its 
context, and as distinct from property, merely tends to confirm the 
interpretation we would have come to in any event. 

180 In Gaist v Campaspe SC
45 at [30] it was said: 

It is well established that the planning scheme is to be interpreted in a 
less legalistic manner than Acts of Parliament.  Without resort to 
‘exotic legalism’ … rather, a commonsense meaning should be 
applied that laypeople would generally understand. 

                                              
43 An example is its appearance in quotation in paragraph 173 above. 
44 Page 54. 
45 [2015] VCAT 1662. 
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181 The expression ‘without resort to ‘exotic legalism’’ is a reference to Pacific 

Seven Pty Ltd v City of Sandringham
46

 (cited in Gaist) where the Supreme 
Court judge hearing the Pacific Seven matter commented, in relation to 
planning schemes:47 

But as to the words actually used it must be observed that the drafting 
is not elegant and their literal interpretation could produce bizarre 
results for none of which either party contends … 48it is desirable to 
recall that the definition appears in the context of a planning scheme 
to be administered largely by laymen entrusted to interpret 
occupational and trade designations in the light of what is understood 
by common parlance and practices in the fields, trades or areas 
concerned. 

The ‘exotic legalism’ expression appears in the following further 
quotation49 

Planning is a difficult exercise with flexibility as essential ingredients 
[sic].  Those entrusted with its implementation should bear in mind 
that neither individual nor community interest is served by recourse to 
exotic legalism.  Whetting the saliva of lawyers with one hand on the 
guillotine can only frustrate rather than meet the ends of justice, and 
the expressed intention of the legislature in the planning field.  
Whatever be the consequence of legal points which fall to be decided, 
every endeavour should be made to deal with the substance of an 
application for permission to use or develop land in a certain way with 
maximum expedition and fairness. 

182 Those expressions of His Honour were in relation to planning schemes and 
their drafting, but we consider them to be equally applicable, if not more so, 
to the Code. 

183 That is not to suggest that the objectors’ advocate was guilty of exotic 
legalism in putting forward the argument that ‘property’ in this context is to 
be equated with ‘lot’.  That interpretation is arguable and open on the literal 
meaning of the words.  However, from a literal point of view, so is the 
contrary interpretation that ‘property’ here is to be equated with property in 
its ordinary and lay meaning (conveniently encapsulated in the planning 
scheme definition of tenement).  It is when read in its context, as part of the 
Code, and bearing in mind the purposes of the Code and its several lay 
audiences that we are led to the latter interpretation.  We consider that this 
interpretation better accords with the intention of the Code and what its 
writers intended, as well as ordinary English usage and commonsense. 

                                              
46 [1982] VR 157 at 163, 64 LGRA 295; [1982] VicRT 14. 
47 Page 16 line 10. 
48 Line 20. 
49 [1982] VR 157 at 163 line 42. 
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184 We note that in Fraser v Cardinia SC
50 at [41] the Tribunal did not take the 

narrow ‘property’ equals ‘lot’ was of the view when it said: 

We note that the Broiler Code refers to separation distances and 
buffers in terms of property boundaries rather than individual lot 
boundaries. 

185 Reading that word in its context, and in the context of the Code as a whole, 
there can be little doubt that what is meant is not individual lots, but 
individual properties, whether constituted by one or multiple adjoining lots 
in the same ownership.  The Forbes property, for example, means the whole 
of the Forbes farming property including all of its adjoining allotments in 
the same ownership, and not each of those allotments considered separately 
and individually. 

186 On this basis approved measure E1 M5.1 is satisfied and presents no 
problem in relation to Standard E1 S5. 

187 There is a second approved measure in relation to Standard E1 S5.  It 
relates to Class B farms.  It reads: 

Class B Farms – where a property located beyond the broiler farm 
property boundary is not currently developed with a dwelling 
(excluding a caretaker’s house or a bed and breakfast) the remaining 
area of the property (unaffected by the separation distance 
requirement) is capable of providing a 20 metre x 30 metre building 
envelope for a dwelling taking into account the following 
considerations: 

• any applicable planning scheme requirements including zoning 
considerations and any setback requirements for buildings not 
requiring a planning permit under the applicable planning 
provisions 

• whether the land is encumbered by steep terrain, native 
vegetation offsite impacts of an existing intensive animal 
industry or any other significant topographic, environmental or 
land use characteristic that may significantly limit the ability to 
establish and use a dwelling 

• whether the land is identified in the planning scheme as being 
subject or susceptible to flooding (both river and coastal 
inundation), land slip or any other form of hazard that may limit 
the ability to establish and use a dwelling. 

However, the remaining land does not need to be capable of providing 
a building envelope if the land covered by the minimum separation 
distance requirement is equally unacceptable in terms of providing the 
building envelope having regard to the siting considerations listed 
above. 

                                              
50 [2012] VCAT 127. 
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188 On the basis of our interpretation of ‘property’ there is no difficulty in 
relation to either of these approved measures E1 M5.1 and E1 M5.2 relating 
to Standard E1 S5 as applied to surrounding privately held farm land. 

189 We have mentioned three small areas of Crown land.  Two are on the south 
side of the Baringhup-West Road and surrounded by farmland within the 
parcel.  These two areas They are not fenced off from the surrounding 
parcel land and are used for farming in association with that land.  One of 
those areas falls within the separation distance for Farm 1 although the 
other is beyond the separation distance of any of the three proposed broiler 
farms. 

190 The other area of Crown land that we have referred to is the 4,030 sqm of 
the old Baringhup-West state school on the north side of the Baringhup-
West Road, and within the separation distance for Farm 1. 

191 We note that standard E1 S5 refers to the ‘likely future use and 
development of land’.  We note that the relevant government department 
responsible for management has been made aware of the proposal and has 
raised no concern.  We find it unlikely, in all the circumstances, that either 
of these two pieces of Crown land within the separation distance from a 
broiler farm, will be used for a dwelling.  For reasons already discussed it 
would, in the normal circumstance, be contrary to orderly and proper 
planning, including rural planning policies in relation to rural houses, for 
dwellings to be allowed on either.  Having regard to our findings as to 
likelihood (which are, after all, questions of fact) we do not think that the 
proposal for Farm 1 contravenes standard E1 S5. 

Conclusion in relation to Element 1 

192 Accordingly we find all of the standards relating to Element E1 and its 
objective to be satisfied.  They present no barrier to the permits being 
sought. 

Part 7 of Code, Element 2:  Farm design, layout and construction51 

193 The objective of Element 2 is: 

To ensure the design and construction of the broiler farm minimise the 
risk of adverse amenity and environmental impacts, and support the 
cost-effective operational efficiency of the farm. 

194 As its terms suggest, this is directed more to the subsequent operation of a 
broiler farm where one is established although planning of proposals are 
also involved.  Under this element there are five standards dealing with 
landscape, efficient operation, avoiding the leaching of nutrients into the 
ground, noise management and stormwater drainage.  Some of these 
elements like landscape and noise are also dealt with elsewhere in the 
various elements of Part 7 of the Code.  Some call for relatively 

                                              
51 Page 30. 
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straightforward engineering solutions or can be dealt with in conditions and 
a management plan.  Apart from matters about landscaping and stormwater 
management, this element with its respective standards and approved 
measures, is not controversial in these cases and objections relating to it 
have not been raise or pressed. 

195 Standard E2 S1 relates to protection of the visual quality of the landscape.  
It specifies: 

Buildings and works are designed and constructed to minimise their 
visual impact.  Site topography and existing and proposed vegetation 
are used to best advantage to screen new buildings and works from 
public roads and neighbouring properties. 

196 Approved measure E2 M1.1 looks for buildings to be constructed in 
response to topography.  On flat land buildings directly in view from 
adjacent roads and dwellings on neighbouring properties are to be screened 
by vegetation. 

197 With respect to landscaping reference is made to Element 4:  Landscaping.  
We deal with this element shortly. 

198 Through the evidence of Mr Schutt the objectors sought to press the 
position that the construction of large, visually obtrusive sheds and 
associated infrastructure such as the silos would have negative impacts 
because of the particular open landscape values of the Moolort Plains. 

199 While not specifically referring to Standard E2 S1 and the associated E2 
M1.1, for the sake of completeness we have recorded that in relying on our 
reasons that address Element 4, we are satisfied that Approved measure E2 
M1.1 has been met. 

200 Approved measure E2 M1.2 calls for broiler shed walls to be clad 
externally in materials that are non-reflective and finished in natural colours 
and tones of surrounding vegetation, soil, rocks or other natural features. 

201 The proposed use of mist green cladding was an uncontroversial response to 
this measure. The use of zincalum roofing is said by the proponent to be a 
standard and necessary to reflect solar radiation and so assist in controlling 
internal temperatures. 

202 This approved measure will be complied with. 

203 The Council’s grounds of refusal refer to policy about protection of 
biodiversity and catchment protection.  In submissions it pressed the case 
that in its opinion the design of the proposed broiler farms had not 
satisfactorily addressed the management of stormwater runoff. Its particular 
concern was that discharge from proposed retention dams would contribute 
to degradation of water quality in Boundary Gully Creek and consequently 
the Loddon River. 
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204 The Council also argued that this region often experiences dry conditions 
with recent low water flows into Cairn Currun Reservoir being one 
example.  The Council apprehends that increased demands for water for the 
three farms would add to the stress on the Loddon River system, including 
Cairn Currn Reservoir, an outcome at odds with planning policy for 
sustainable catchment management.  

205 The issue of impacts on resources, is not a matter that is of direct relevance 
to the elements of the Code.  However, insofar as it may be relevant to the 
overall management of the operations and to planning policy, we note that 
the Council fails to appreciate that the proposed farms do not lie upstream 
of Cairn Curran Reservoir and would have no direct supply drawn from it 
or the Loddon River System.  The farms will be dependent on the collection 
of runoff from roofs and areas within the farm pads.  If this supply is 
insufficient, further supplies are proposed to be drawn from an existing 
licensed groundwater bore. 

206 In terms of the impact of flows in the Loddon River system down stream of 
Cairn Curran, Dr McCowan’s evidence is that the volume of water to be 
captured and re-used at each farm will be less than 0.1% of overall flows 
that occur from each farm prior to development and immeasurably small in 
the overall contributions of flow in the Loddon River System. 

207 We accept this expert evidence.  Council’s apprehension of any impact, let 
alone a significant impact, on flows within the Loddon River catchment is 
not supported by a proper hydrological assessment as conducted by Dr 
McCowan.  

208 Dr McCowan’s evidence also addressed standard E2 S5 and the associated 
measures.  His evidence highlights that: 

• Bunds and graded drains will be used to direct runoff from around the 
farm developments in satisfaction of approved measure E2 M5.1. 

• Roof runoff hardstand for each farm will be directed into a retention 
dam for treatment and reuse in the sheds and facilities.  While 
providing water supply this system of drains and dams meets the 
requirements of approved measures E2 M5.1, M5.2 and M5.3. 

• The retention dams are designed with capacity to store up to a 1 in 100 
year storm event, but depending on antecedent conditions, some 
outflow can be experienced.  Water balance calculations based on 65 
years of historical rainfall data indicates that such overflow events 
would most probably occur once every 10 to 11 years, thereby 
meeting approved measure E2 M5.6 to retain runoff from a 1 in 10 
year event. 

• Any outflows form the dams would be controlled by a designed 
spillway and graded dispersion banks that would disperse outflows 
rather than have such flows occur in a channelized form.  This would 
satisfy approved measure E2 M5.4 to control erosion. 
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209 We are satisfied from such evidence that the management of stormwater in 
accordance with Standard E2 S5 can and will be achieved at each of the 
farms.  Dr McCowan’s assessments are, in our view, soundly based and 
they withstood thorough examination by the council and Tribunal.  We note 
in particular that the proposed dams will be an important component of the 
operation in supplying water to the farm operation.  As such, the system 
will need to capture and retain as much water as possible.  Dr McCowan’s 
evidence demonstrates that this can be achieved without adverse impacts to 
the wider catchment.  If in the rare event overflows occur because of 
extremely wet conditions, the system of spillways and dispersion banks, 
coupled with stormwater then having to pass over more than 200m of 
vegetated buffers, are outcomes sought not only in the Code but under 
planning policy we have referred to earlier. 

210 For the sake of completeness we note that approved measure E2 M5.5 
requires a stormwater management plan to be consistent with any 
stormwater management plan of the responsible authority.  While the 
council referred to various planning policies it made no mention of any 
‘stormwater management plan’.  We are satisfied from prior consideration 
in respect to other measures and Dr McCowan’s assessments that the 
management of stormwater at each farm accords with best practice, and so 
can be taken to be satisfactory. 

Conclusion about Element 2 

211 It follows from the above, in meeting the measures and standards under 
Element 2, each proposed broiler farm has satisfied the objectives of 
Element 2. 

Part 7 of the Code, Element 3:  Traffic, site access, on farm roads and 
parking 

212 The objective in relation to Element 3 reads: 

To ensure the location, design and construction of the farm access 
points, internal roads and parking areas, and the movement of vehicles 
for broiler farm operations support the safe and efficient operation of 
the farm, and minimise adverse amenity impacts on nearby sensitive 
uses. 

213 There are four standards each with two or more approved measures.  They 
all relate to traffic and parking on-site or to direct access to and from the 
site onto public roads.  The approved measures specify civil engineering 
and other solutions which can and are to be complied with.  It is to be 
recalled that the nearest houses we are concerned with are considerable 
distances away from the site and their crossings to Baringhup-West Road so 
as not to present problems in relation to these questions.  Objections are not 
raised or pressed in relation to this aspect. 
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214 Objections and concerns have been raised in relation to the impact of the 
proposals on the structure of the public roads themselves.  As such 
questions do not arise within the objective of this element we will deal with 
them elsewhere. 

Part 7 of the Code, Element 4:  Landscaping52 

215 This part of the Code commences by saying: 

This element focuses on the role of landscaping to soften the visual 
impact of broiler farms, to integrate farms into the landscape and to 
help avoid light and dust impacts on surrounding sensitive uses.  
Landscaping is also important to manage on farm biodiversity. 

216 A permit application must include a landscape plan that addresses the 
objective and standards of this element. 

217 The objective of Element 4 reads: 

To ensure landscaping is used to minimise the visual impact of broiler 
sheds and … further reduce the risk of adverse impacts from light and 
dust on nearby sensitive uses, and protect, manage and enhance on-
farm native vegetation and biodiversity. 

218 The standard is E4 S1 which reads: 

Landscaping provides substantial visual screening from roads, public 
areas, nearby sensitive uses not associated with the broiler farm; 
integrates the farm into the surrounding landscape; and provides 
adequate access and clearance around the sheds. 

219 There are four approved measures, the first being E4 M1.1 which reads: 

The landscape plan provides for dense vegetation and planting along 
frontages to public roads and other highly exposed site boundaries to 
provide screening of the broiler farm buildings, structures and 
handling areas. 

220 This is an open rural landscape over an all but flat plain.  It is pleasant but 
by no means unique.  It has not been recognised in the Mount Alexander 
Planning Scheme as a place of particular natural beauty or environmental 
significance and there is no Significant Landscape Overlay in the planning 
scheme.  Such overlays are common in the area covered by the Mount 
Alexander Planning Scheme, but not here. 

221 In this case there is ample space for substantial planting so that it need not 
be in a dense hedge-like barrier along the frontage to public roads (there 
being no other highly exposed site boundaries).  A similar screening, 
filtering and softening effect can be better achieved in these cases by 
spreading out the belt of planting so as to achieve a more natural and more 
aesthetically pleasing effect that accords with the character of the plain 
described by Mr Schutt.  The proposed landscape plan adopts this approach.  
If this might be said not to be a dense planting along a road frontage 

                                              
52 Page 36. 
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according with approved measure E4 M1.1, then it is an alternative, and 
superior method that better achieves the standard and objective. 

222 Approved measure E4 M1.2 requires the landscape plan to incorporate a 
mix of trees and large shrubs to ensure affective upper level and lower level 
screening.  The submitted plan responds to this. 

223 Approved measure E4 M1.3 seeks ‘as far as possible’ that the landscape 
plan retain existing trees, particularly native vegetation, and a mix of native 
and local indigenous plant species that blend into the landscape. 

224 There is very little that has survived in the way of existing trees but the 
landscape plan proposes to restore local indigenous species. 

225 Approved measure E4 M1.4 concerns mounding and does not call for 
comment here, as no screening mounds are proposed. 

226 Broiler farms employing tunnel sheds are large in that such sheds are 
unusually long, although not particularly high, so far as farm buildings and 
facilities are concerned.  Suitable siting, muted colouring and approved 
screening and softening are appropriate. 

227 Farm buildings and structures, including large ones, are to be anticipated in 
farming zones devoted to various forms of agricultural activity.  Some such 
structures are large and some, like wheat storage facilities, are large and tall 
enough to be particularly prominent. 

228 Some broiler farm facilities, such as feed storage, are taller than broiler 
sheds but are of narrow compass and acceptable in a farming context.  We 
consider that when viewed with the landscaped condition around each farm, 
while noticeable, there will be no detriment to the wider landscape context 
of this location. 

229 We consider these proposals to be acceptable in relation to landscape and 
landscaping, in terms of element 4 and generally. 

Part 7 of the Code, Element 5 concerning waste management 

230 This element, its objectives and other provisions are concerned with post-
establishment management and operation of farms and, so far as presently 
relevant, dealt with in relation to the design and conditions.  Further 
discussion is not required here. 

Element 6:  Farm operations and management (Environment Management 
Plan) 

231 Element 6 of the Code is directed to the provision of ‘effective operation 
and management of a broiler farm’ so that potential environmental 
problems that might arise can be ‘significantly reduced’.53  The Code relies 
on the preparation and implementation of an Environmental Management 

                                              
53 See page 40 of the Code. 
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Plan (EMP) as an ‘effective tool’ to achieve the objective of applying best 
practice management to the broiler farm operations to: 

… avoid or minimise the risk of adverse amenity and environmental 
impacts on the surrounding environment and nearby sensitive uses. 

232 Standard E6 S1 requires an EMP to be developed and details the various 
components that are to be included in same.  Two approval measures are 
associated with this standard.  The first, E6 M1.1, requires a site specific 
EMP to be developed in an approved generic form, with any departures 
from the generic form supported by justification.  Approved measure E6 
M1.2 requires the operator/farmer to operate and maintain the EMP.  
Auditing of the farm operations, as set out in Part 8 of the Code, seeks to 
ensure the EMP is complied with and that the EMP is adequate. 

233 It acknowledges the primary role that an EMP will have in addressing the 
ongoing management of the farms and environmental risks54. 

234 The council complains however that the EMPs included in the application 
material are based ‘almost entirely on a generic EMP with little regard 
given to site specific matters.  It submits that the EMPs are therefore 
‘grossly inadequate’ and any revision goes beyond minor amendments.  
While it is acknowledged this inadequacy can be rectified, the council holds 
the view that, in the totality of other inadequacies in the proposals, the 
general nature of the EMP, adds further to grounds why the proposal are ill 
conceived.  In allegedly failing to adequately address Element 6, the council 
says that the proposal is not compliant with the Code and therefore cannot 
be granted a permit. 

235 We agree that the EMPs as presented are largely generic; likely reflecting 
their derivation from the approved generic EMP which the Code directs 
applicants to use in addressing this element.  We are not troubled however 
that there are some deficiencies.  It is evident that during the course of these 
proceedings some elements of the proposal, such as establishing and 
maintaining landscaping, have been amended.  Other elements such as 
maintenance of access and stormwater management have been subject to 
further assessment and design.  As such, as is often the situation in matters 
like these proceedings, an EMP or other forms of management plan will 
require revision. 

236 The revision of an EMP for these three farms will in our view, benefit from 
the additional material.  That they need revision is thus not grounds for 
refusal but rather reason to ensure appropriate permit conditions. 

Interrelationship between the Code and State Environment Protection 
Police (Air Quality Management). 

237 Both the Code and the SEPP (AQM) are concerned with amenity 
considerations related to air quality, and in particular odour.  The Code is 

                                              
54 At [170] of the council’s primary submissions. 



 

VCAT Reference No. P2030/2014, P2031/2014 & P2032/2014 
Vukadinovic v Mount Alexander SC  

Page 47 of 91 

 
 

 

specific to broiler farms and deals with their potential to omit odours and 
also dust, noise and other amenity impacts.  Its force and effect arises from 
its incorporation within all planning schemes throughout Victoria.  The 
SEPP (AQM) is subordinate legislation under the Environment Protection 

Act 1970, designed to provide detailed requirements and guidance to 
address that Act.   It does not deal specifically with broiler farms although it 
does have particular provisions to deal with intensive animal husbandry of 
which broiler farms are a category.  It is the general rule in law , as well as 
common sense, that the general must yield to the specific and the particular.  
On that basis it is the Code that must be followed and applied.  The 
representative of the responsible authority was not justified in claiming, as 
he did, that the SEPP (AQM) ‘trumps’ the Code.  As the decision in Barak 

v Strathbogie SC
55

 observes at paragraph [93]: 

Clause 52.29 reminds us that it is the Code that must be met and not 
the SEPP (AQM). 

238 Actually, it is Clause 52.31 that, we think, the Tribunal had in mind, as that 
is the clause dealing with broiler farms and the Code. 

239 These documents recognise each other.  We were referred to the relevant 
part of the SEPP where, at Note 9, following the table in Schedule A, it 
reads: 

9 For industries involving intensive animal husbandry, an 
integrated set of criteria may be applied to ensure beneficial uses 
are protected.  The set of criteria should include: 

• Location in an area with a low density of sensitive land 
uses.  That is, premises must be located in a rural zone; 

• The location is consistent with integrated land use 
planning considerations such as the long term future of the 
surrounding land and the likely use of the intervening land 
between the proposal and sensitive uses. 

• Works designed in accordance with a set of industry 
performance standards approved by the relevant 
authorities;  

• Operations conducted in accordance with an 
environmental management plan (EMP) approved by the 
relevant authority; and 

• Completion of a risk assessment that includes modelling 
for emissions showing that the predicted maximum odour 
levels modelled in accordance with Schedule C do not 
exceed five times the odour detection threshold (3 – 
minute averaging time, 99.9 percentile) at or beyond the 
property boundary. 

                                              
55 [2011] VCAT 1146. 
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240 It is put on behalf of the applicant56 that relevant examples of such 
integrated criteria adopted for intensive animal husbandry are: 

• Victorian Code for Cattle Feed Lots 1995;  

• Victorian Code for Broiler Farms 2009; 

• Code of Practice:  Piggeries 1992. 

241 The question was considered in Krusic-Golub v Golden Plains SC
57.  That 

was an application for five Class B farms as that concept was defined in the 
2001 Code, that being the Code applicable at that time.  They were Class B 
farms, not Special Farms as then defined.  The current Code category of 
farm cluster did not exist under the 2001 Code. 

242 It was argued that the proposal had to comply with the SEPP (AQM).  
Reference was made to Section 84B PE Act.  Section 84B(2) provides: 

(2) In determining an application for review under this Act, in 
addition to the matters referred to in subsection (1), the Tribunal 
– 

(a) … 

(e) must take account of and give effect to any relevant State 
Environment Protection policy declared by any Order 
made by the Governor in Council under section 16 of the 
Environment Protection Act;  

It was contended58 that this meant a strict application of the policy was 
required over and above the requirements of the Broiler Code. 

243 The Tribunal said in paragraph [33]: 

It is our view that taking account of and giving effect to SEPP (AQM) 
does not mean that there must be a strict application of the SEPP 
rather than the giving effect is to ensure that the intent of the SEPP 
(AQM) is evident in our considerations. 

244 Commencing at paragraph [36] the Tribunal said: 

[36] Note 9 to Schedule A of the SEPP (AQM) provides further 
information and recognises that for industries involving 
intensive animal husbandry an integrated set of criteria may be 
applied to ensure beneficial uses are protected.  There are five 
recommendations on what the set of criteria should include … 
[heavy reliance was placed on the fifth one quoted above] 

[37] Note 9 as does note 8 and the other eight notes that follow 
Schedule A in the SEPP (AQM) contains explanations and 
information to be read in conjunction with Schedule A.  Note 9 
merely indicates that ‘an integrated set of criteria may be 
applied’ whilst we acknowledge that Note 9 lists what the set of 

                                              
56 9.38, page 27 of his written submissions. 
57 [2006] VCAT 255. 
58 Paragraph [32] of the reasons in Krusic-Golub case. 
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criteria should include there is no requirement that the criteria 
must include all of the criteria listed or that the criteria to be 
applied is in any way limited to the list.  The note is merely a 
recommendation if an integrated set of criteria is to be applied.  
We do not consider that when applying Section 84B(2)(e) of the 
Planning and Environment Act 1987 and taking account of and 
giving effect to the SEPP (AQM) that explanatory notes to the 
schedule should be read as having some mandatory application. 

[38] The Broiler Code, an incorporated document in all Planning 
Schemes was prepared by a technical committee comprising 
representatives of the EPA as well as other relevant government 
agencies and other industry representatives.  The SEPP (AQM) 
acknowledges that a protocol can be developed for a particular 
industry and we consider that the Broiler Code provides some 
guidance in the absence of a protocol. 

245 The Tribunal accepted the 2001 Code as an ‘integrated set of criteria for the 
purposes of Note 9’.  That last comment implies a distinction between such 
a thing and a protocol.  A protocol is a Protocol for Environmental 
Management (a PEM) which is developed by the EPA and incorporated into 
the SEPP (AQM) in accordance with Clauses 15, 16 and 17 of the SEPP 
(AQM).  We are satisfied that the Code reflects and adopts the approval of 
the integrated criteria set out in the SEPP (AQM) including the use of 
emissions modelling and risk assessments. 

246 The fact that a risk assessment on emissions modelling is not always 
required under the Code reflects a more considered approach within the 
Code in dealing with air quality matters.  In effect the Code escalates the 
level of sophistication in assessing air quality impacts as the potential risk 
increases.  It is also relevant to note here that while the SEPP (AQM) 
recommendations for an integrated criteria includes modelling to show that 
predicted maximum odour levels do not exceed five times the odour 
detection threshold at and beyond the property boundary, Schedule C of the 
SEPP (AQM) provides an approach to assess and adjudicate the impacts of 
emissions when such a criteria is not met. 

247 We find therefore that when both documents are read as a whole the Code 
is consistent with, and can be seen to give effect to, the SEPP (AQM).  As 
such, in applying the Code, the responsible authority and the Tribunal are 
satisfying the requirement of the PE Act to do the same. 

248 It was said, on behalf of the applicant, that the Krustic-Golub case has since 
been followed by the Tribunal on these matters.  Without having researched 
that history we note that it is referred to with approval in two of the cases to 
which we were referred in the course of the hearing.  They are Lemic v 

Colac Otway SC
59

 and Barac v Strathbgie SC
60.  Both these cases came 

under the 2009 Code and each of them required Odour ERA, the former 

                                              
59 [2009] VCAT 1637. 
60 [2011] VCAT 1140 Austin v Golden Plains SC [201] VCAT 1637 [55] also accepts Barac. 
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being for a Special Class farm of apparently 640,000 birds and the latter for 
a Farm Cluster because of the proximity of two proposed farms to each 
other and to other existing broiler farms. 

249 In the Lemic case both Dr Cowen and Dr Pollock gave evidence.  At 
paragraph [35] of its reasons, after discussing the SEPP (AQM), the 
Tribunal said: 

[35] The outcome of the application of maximum emission rates, 
even taking into account seasonal variations, results in a land 
area requirement for this type of use that is, in our view, 
obviously absurd.  The main consequence would be that no large 
broiler farm development could occur within reasonable 
distance of markets for the product.  This conclusion was also 
reached by the Tribunal in the case of Krustic-Golub v Golden 

Plains Shire Council at paragraph [45]. 

250 That paragraph [45], which we have reproduced above, was then quoted at 
paragraph [60] of its reasons, the Tribunal again referred to the Krustic-

Golub case in relation to section 84B PE Act.  It there says: 

[60] Section 84b (sic) of the Planning and Environment Act 1987 
requires the Tribunal to take account and give effect to any 
relevant State Environment Protection Policy declared in any 
order made by the Governor-in-Counsel (sic) under Section 16 
of the Planning Protection Act 1970.  As the Tribunal stated in 
Krustic-Golub [the Tribunal then quotes the first sentence of 
paragraph [33] of the Krustic-Golub reasons which we have 
reproduced above]. 

251 Barac v Strathbogie, being a Farm Cluster, required an Odour ERA.  
Starting at paragraph [77] the Tribunal said: 

[77] Our reading of the Broiler Code 2009 together with the SEPP 

(AQM) is that neither single farms nor clusters are required to 
meet the SEPP (AQM) design criteria of 5 OU (99.9 percentile) 
3 minute averaging time) at the farm boundary.  Although odour 
contours for cluster farms must be modelled

61
 at a design 

criterion of 5 OU (99.8 percentile, 3 minute averaging time) at 
the farm boundary in accord with modelling practices under the 
SEPP (AQM), if that design criteria is not met, a risk 
assessment must be undertaken.  The Code however does not 
require a risk assessment of cluster farms to meet that design 
criterion. 

252 At [79] the reasons continue: 

[79] That single farms which meet their separation distances do not 
require an Odour ERA is clearly a policy decision taken at State 
Government level balancing the needs of the community for 
meat chickens and the operational requirements of the broiler 
farm industry against the legitimate expectations of residents 

                                              
61 Emphasis in original. 
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surrounding broiler farms.  Lemic v Colac-Otway SC recognises 
that if the 5 OU limit were required at the farm boundary, it 
would require vast tracts of land to comply together with the 
concomitant expense of infrastructure and road transport costs. 

A footnote gives the citation for Lemic and reference to Krustic-Golub at its 
paragraph [45]. 

253 It is right to say that Krustic-Golub has been followed, and we accept it, 
together with Barac and Lemic.  The SEPP (AQM) is relevant to the extent 
that the Code invokes it for the purposes for which it invokes it, but only to 
the extent to which it is invoked i.e. the undertaking of an odour ERA when 
such a risk assessment is required.  Further the SEPP (AQM) also provides 
for a risk assessment of criteria not met on boundary.  It is not correct, in 
our view, to say that the SEPP (AQM) ‘trumps’ the Code, overrules it, or 
imposes additional requirements on a Class B farm that must be satisfied.  

254 In our view, the Code is consistent with the SEPP (AQM) and though they 
are separate documents, it can be seen that the Code gives effect to the 
SEPP (AQM) in matters about broiler farms.   

Traffic 

255 We have dealt with on-site vehicle movements and parking but questions 
are also raised in relation to the use of the Baringhup-West Road and other 
connecting roads to the west to be used by trucks visiting the sites for the 
purpose of the broiler farm uses. 

256 It needs to be remembered that public highways like these roads are 
provided and intended for the use of citizens as required.  The traffic 
volume capacity of the road network to be utilised far exceeds current 
demands and that will continue to be the case, whether or not these 
proposals proceed.  Vehicle congestion is not to be anticipated. 

257 It is quite legitimate for trucks, as well as other vehicles, to use roads for 
through travel as well as for access to dwellings, farms and other activities. 

258 Suggestions of danger are not warranted.  The roads are generally straight 
and the topography generally flat.  Sight lines are good with no unusual 
danger spots, blind turns or crests. 

259 It is always possible for an accident to occur, even in the safest road 
situation.  All that is needed is some driver inattention.  Accidents can 
happen, due to such circumstances, at any time or place.  The point is that 
there is no unusual danger here.  Numbers of vehicle, including trucks, are 
few having regard to the road capacity. 

260 The dwellings under consideration are few and located far from the road, 
certainly in the immediate vicinity of these proposed broiler farms.  
Although some traffic noise and dust can be generated if vehicles leave 
sealed surfaces to avoid on-coming traffic, that is to be expected in a 
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farming area.  Dwellings are sufficiently remote not to suffer amenity 
detriments. 

261 Trucks to pick up grown birds arrive and leave at night when less other 
traffic is to be anticipated. 

262 Headlights can be a problem in closely settled urban areas, particularly if 
any vehicles regularly depart premises on a path that will shine headlights 
into the living or bedrooms of adjacent dwellings.  Nothing of that sort is 
anticipated here. 

263 It is true that vehicles, including trucks, that might ordinarily drive along 
the sealed centre section of country roads may have to divert partly onto 
gravel shoulders when encountering on-coming traffic.  That is the situation 
now and can continue in the future, particularly considering the limited 
number of extra vehicles involved.  There is no unusual or unacceptable 
danger in such manoeuvres. 

264 The droving of livestock on public roads is much less common than once 
was the case.  It is not an activity normally carried out during the hours of 
darkness.  If there is droving on these roads it has to accommodate other 
vehicles now, and can accommodate broiler farm vehicles in similar 
fashion. 

265 All of the above deal with issues raised by objectors, however we conclude 
that they are not reasons to refuse permits for these three broiler farms. 

266 There are issues in relation to some testing, upgrading and maintenance of 
public roads.  These are matters pursued by the Council, but not so much as 
reasons to refuse a permit, but rather the extent of works that may be 
required because of the traffic generated by the three farms and 
apportionment of costs and responsibilities.  However these are matters to 
be dealt with by the imposition of conditions.  The question of satisfactory 
form of conditions was dealt with in the latter stages of the hearing. 

267 Although some extra traffic will be generated, it is moderate in degree and 
we do not see that it amounts to a basis for refusal of these applications 
when appropriate conditions are imposed. 

268 We note that it is proposed that truck movements are to be right turn in and 
left turn out.  It will do no great harm if the occasional driver, with a 
destination to the east, turns to the right from either crossing. 

Bio-diversity investigation 

269 The objectors state that the three farms have the potential to impact on 
communities of Spiny Rice-flower, Matted Flax Lilly and habitat that 
supports Striped Legless Lizard.  These are species that are of state and 
national significance being listed variously under the Flora and Fauna 

Guarantee Act (Vic), the Victorian Advisory Lists of Rare or Threatened 
Fauna and/or Plants and/or the Environment Protection Biodiversity 

Conservation Act (Cth) 1999.  The objectors say, as does the Council, that 
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ecological assessments conducted for the applications are deficient and 
have failed to account for relevant impacts. 

270 Mr Trengrove and Mr Organ conducted the ecological assessments for the 
applicant and objectors respectively.  Each was called to give evidence. 

271 While there is competing evidence that arises from each of these experts 
and the position of the different parties, there is also a high degree of 
agreement.  Both witnesses agree that large areas of the land have been 
subject to historical agricultural use that has resulted in there now being 
little native vegetation or habitat. 

272 Further, following additional assessment work, Mr Trengrove agrees that 
communities identified by Mr Organ are present and there is the potential 
for striped legless lizard habitat, although in respect to the latter he 
perceives such habitat arises from displaced stones rather than natural 
habitat. 

273 Regardless of the technical differences, Mr Organ agrees that steps should 
be taken to address the potential impacts of the three farms, by amongst 
other things: 

• amending the access to Farm 2 following survey of the two flora 
species so as to avoid their removal; 

• survey of the location of Farm 3 works area to identify, and if found, 
relocate or otherwise manage, any striped legless lizards found in the 
area; and 

• in association with Farm 3, manage (if necessary) a suitable area for 
relocating striped legless lizards which he has identified in the south-
west corner of the subject land near Boundary Gully Creek. 

274 Mr Organ’s evidence highlights that any potential impact on species listed 
under the Environment Protection Biodiversity Conservation Act will 
require a referral to the Commonwealth.  The objectors say that such a 
referral introduces uncertainty because the Commonwealth may require 
amendments to the proposal, such as moving the farms.  The consequences 
of such a requirements, were this to happen, are well understood by the 
Tribunal.  However we do not consider that such a consequence follows 
from Mr Organ’s evidence. 

275 Rather, we understand his evidence to be that the impacts to listed flora 
species near the access to Farm 2 can be addressed by moving that access.  
Even without the additional assessment by Mr Trengrove, he has identified 
gaps in these clusters of flora species.  We understand that sufficient 
frontage to Baringhup-West Road is available to relocate this access 
without having to move Farm 2. 

276 Mr Organ gave evidence that in his experience the Commonwealth is likely 
to be satisfied with a relocation strategy for striped legless lizards if habitat 
and members of the species are found within the footprint of the 
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development.  The applicant does not resist conditions to undertake such an 
exercise. 

277 We cannot second guess the requirements of the Commonwealth and under 
the Environment Protection Biodiversity Act.  For our state jurisdictional 
purposes we are satisfied from Mr Organ’s evidence that potential 
biodiversity impacts can be satisfactorily managed.  Matters of a 
Commonwealth nature will require referral and if outcomes are different to 
those anticipated by Mr Organ, then the applicant will need to redress them.  
We cannot dictate nor accommodate the interplay of Commonwealth and 
State legislation or how the applicant wishes to address these requirements.  
Ultimately all relevant laws must be complied with.  If the legal 
requirements of Commonwealth law cannot be accommodated the third 
broiler farm will not be able to proceed. 

278 In the circumstances these concerns do not warrant refusal of these 
applications. 

Tourism 

279 Tourism was mentioned as a concern.  There are interesting features likely 
to attract tourists in the municipality.  The historic town of Maldon and, to a 
lesser extent, Cairn Curran Reservoir might be the nearest but they are 
sufficiently remote as not to suffer any significant impact from these 
proposed broiler farms.  We say this because, for the reasons given, we are 
not persuaded that such issues put to us about odour, landscape, dust or the 
like, satisfactorily addressed under the Code, are consequently unlikely to 
impact on tourism activities. 

280 Further we note that the Baringhup-West Road is not a direct through road 
between towns, main roads or features of tourist interest.  Rather it is in the 
nature of a local road unlikely to attract tourists. 

281 We find no basis for refusal in terms of impacts on tourism. 

Grounds of refusal of the responsible authority 

282 On 5 November 2014 the responsible authority issued three Notices of 
Refusal to Grant a Permit, one in relation to each of these cases, and each 
on the following grounds 

1. The proposal does not comply with Clause 10.02 of the Mount 
Alexander Planning Scheme as the proposal will not provide for 
fair, orderly, economic or sustainable use and development of 
the land 

2. The proposal fails to comply with Clause 10.04 (Integrated 
Decision Making) as the proposal has not demonstrated a ‘net 
community benefit’ due to offsite impacts of the proposal 
including economic impacts, vehicle movements, odour, impact 
on existing landscape and bio-diversity. 
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3. The proposal fails to comply with Clause 13.02 (flood plains) of 
the Mount Alexander Planning Scheme as floodwaters from the 
site will be detrimental to existing catchment areas. 

4. The proposal fails to comply with Clause 14.01 (Agriculture) as 
the proposal fails to protect productive agricultural land which is 
of local significance. 

5. The proposal does not comply with Clause 21.04-7 (Protection 
of Bio-diversity and Landscape) of the Mount Alexander 
Planning Scheme as the proposal fails to protect the existing 
bio-diversity and landscape surrounding the site. 

6. The proposal does not comply with Clause 22.013 (Catchment 
and Land Protection) of the Mount Alexander Planning Scheme 
as the proposal will result in detriment to the quality of natural 
resources in the water catchment. 

7. The proposal fails to comply with Clause 65 of the Mount 
Alexander Planning Scheme as the proposal will affect the 
amenity of the area due to increased traffic movements, odour, 
dust, visual amenity and noise. 

283 The above grounds are highly repetitive.  They mention a number of 
specific matters that we have already dealt with.  We mean traffic and 
vehicle movements, odour, visual amenity and landscape, bio-diversity, 
dust and noise. 

284 The first two refer to Clause 10 in the State Policy Framework.  That clause 
and other provisions in the State Policy Framework are of considerable 
importance, and from more than one point of view.  Their importance is not 
limited to decisions to be made on the planning merits in relation to 
particular planning applications.  They are also important in relation to the 
deliberations of planning authorities.  Municipal councils act as responsible 
authorities in relation to the administration of planning schemes, including 
the granting of permits; but also as planning authorities in relation to 
proposals to amend planning scheme provisions.  These matters need to be 
borne in mind by a municipal council when acting in either capacity, and by 
this Tribunal in determining review proceedings in relation to planning 
permit applications.  We have borne them in mind accordingly. 

285 However, the first two grounds specified by the responsible authority in 
relation to the present cases are so general in nature as to give no guidance 
as to why, at least in relation to those grounds, the responsible authority 
determined to refuse the applications. 

286 Grounds 3 and 6 deal with matters in relation to water including flood 
waters and water catchments.  We have already touched on such questions.  
We note that there is no overlay here in relation to land that is subject to 
inundation and questions of flooding were not really pursued.  In any event, 
the plans, proposed conditions and, indeed, Code provisions provide for and 
require suitable arrangements of this sort. 
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287 Ground 4 claims that the proposal fails to protect productive agricultural 
land which is of local significance.  This ground has not been justified.  The 
proposed use, buildings and works associated with the proposed broiler 
farms apply to only a tiny percentage of the total area concerned.  
Something in the order of 96% will continue to be as available as it ever 
was for productive agricultural activities such as grazing and cropping.  As 
to the remaining 4%, far from depleting the agricultural capacity of that part 
of the land, the proposals would intensify the productive agricultural 
capacity of the land enormously. 

288 We do not find the grounds relied upon by the responsible authority to have 
been substantiated. 

Grounds of objection 

289 The written submissions on behalf of the objectors who are parties to the 
proceeding, and who participated in the hearing, claimed that the total 
number of objections is 900.  A spreadsheet analysis puts the number at 
875.  The difference may be that there were 875 objections, some of them 
by more than one objector. 

290 A much smaller number of 36 objectors carried their concern to being 
jointly represented at the hearing.  Having regard to common surnames it 
appears that there would have been 23 written objections originally lodged 
by them. 

291 In their written submissions dated 13 October 2015 at paragraph 114 it is 
said that it is impossible to generalise about more than 900 objections but 
that the officers’ report to the responsible authority ‘does as good a job as 
could be done in the circumstances in identifying the issues of concern to 
the objectors’.  The list is then set out as follows: 

a. odour; 

b. impact associated with truck movements (including dust, noise, 
road safety, danger to stock, road pavement damage, impacts on 
heritage building foundations; 

c. noise from fans and heavy machinery; 

d. flora and fauna impacts; 

e. impacts on the bio-diversity of the Moolort Plan (sic, Plains); 

f. destruction of a pristine rural environment; 

g. risks associated with chemical storage, handling and disposal; 

h. amenity impacts including visual impacts, disruption of views 
along ridgelines; 

i. impacts on water supply and water quality; 

j. impacts on tourism in Baringhup and Maldon; 

k. negative economic effects, loss of property values; 
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l. animal welfare; 

m. application inadequacies; 

n. non-compliance of the application with the Broiler Code; 

o. health and bio-security; 

p. proposal will set a precedent; 

q. effect on agricultural soils; 

r. proximity to declared areas of Aboriginal cultural sensitivity. 

292 Most of these issues, and indeed most of the important ones, are also 
mentioned in the grounds of the responsible authority and have been dealt 
with in our above reasons.  We will here pass over those matters and 
comment only on other matters where we consider that to be warranted.  
The above is not a summary limited to the grounds of the objectors who 
were represented at the hearing, and they refer to objections lodged before 
the responsible authority made its decision, and considerably before the 
hearing.  Accordingly, some of these matters may have been remedied by 
the time of the hearing.  For example, points m and n above refer to alleged 
inadequacies in the permit application.  Such points were mentioned by 
only 2% of all objectors.  They were not pursued or relied upon at the 
hearing and would, in all probability, have been remedied then if that had 
not happened before hand. 

293 Point l refers to animal welfare.  The Code does not deal with that question, 
observing that other legislation is applicable.  The same is true as to alleged 
risks associated with chemical storage, handling and disposal referred to in 
point g. 

294 We suppose that the foundations of a heritage building referred to in point b 
must refer to the long discontinued Baringhup West primary school.  We 
are not aware of there having been any recognition of that structure as being 
of heritage significance, either under a heritage overlay under the planning 
scheme, or otherwise.  Furthermore, no evidence has been advanced to 
substantiate the proposition that there may be adverse impacts on its 
foundation.  It is fair to say that this matter has not been pursued. 

295 It is an exaggeration to say that the proposal would destroy a pristine rural 
environment.  The present situation is not ‘pristine’.  It is an environment 
that once contained native flora and fauna habitat, and has, since European 
settlement evolved into a working agricultural environment.  The proposals 
would occasion some further changes, but they are changes that we 
consider to be acceptable. 

296 Point j refers to tourism impacts on Baringhup as well as Maldon (and 
Cairn Curran Reservoir) which we have already referred to. 

297 As to k, property values have long since been recognised as not planning 
matters.  Negative economic affects have not been demonstrated.  Of 
course, these undertakings, if they come into operation, may well have 
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positive employment and economic effects in the locality sustaining, and 
perhaps increasing, population, employment and income (even council 
rates).  A case has not been established, or seriously pursued, in relation to 
this aspect. 

298 We take health and bio-security, mentioned in point o, to relate to the 
prospective broiler population.  Proper management, in accordance with the 
Code (which has reference to bio-security) should reassure such 
apprehensions.  

299 As to point p, mentioning precedents, the question is whether these 
proposals are acceptable.  If so they should receive planning permission in 
the expectation that the responsible authority, or this Tribunal on review, 
will refuse any subsequent ones that are inappropriate. 

300 As to q, it has not been demonstrated that there would be any adverse effect 
on agricultural soils, save for a tiny percentage of the parcel to be covered 
by buildings and works.  That is acceptable in the circumstances. 

301 The question of Aboriginal cultural heritage, mentioned in r, was dealt with 
in the interim determination previously referred to, and is not now a 
concern. 

Ms Mithen 

302 Ms Zoe Mithen was not an objector and is not a party.  However, she 
presented written submissions and a reply pursuant to leave given to her.  
She is clearly an intelligent, responsible and widely read citizen who has 
devoted considerable time and effort to attending a substantial part of the 
hearing and in presenting submissions.  Her submissions were discursive 
and ranged widely over legal history with references including to the 
Roman Emperor Justinian and Sir Thomas More as Chancellor of England 
together with jurisprudence, philosophy and her understanding of the law.  
She supports the case put by the responsible authority and the objectors but 
the central burden of what she put to us relates to greenhouse gas emissions 
and global warming which, she claimed, had been otherwise overlooked.  
She is concerned about the discharge of greenhouse gasses and adverse 
effects on the environment.  She takes the view that these proposed broiler 
farms would contribute to those problems including direct and indirect 
discharges of carbon and greenhouse gases.  Fuels like petrol, diesel and 
natural gas used in transport to and from such broiler farms and in relation 
to their operation, are of concern to her.  It appears to be her view that one 
more, or three more, substantial broiler farms will only aggravate a serious 
and accumulating international problem. 

303 Her complaint about these proposals is not merely their location or other 
planning issues about them, but to the very notion of there being three more 
broiler farms.  In fact, she would wish to see no more broiler farms, here or 
elsewhere, indeed she would wish to see a reduction of them. 
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304 Logically the same would apply to other forms of intensive animal 
husbandry and, in fact, to many other forms of industry that occasion the 
consumption of resources and carbon discharge from mineral fuels like oil, 
natural gas and coal.  It is not only direct consumption that would be 
relevant, but also the use of electric power generated by such means. 

305 Climate change is a serious issue in the community and receives some 
acknowledgement in the State Planning Policy Framework.  Clause 13.01 
refers to climate change impacts, there with particular reference to coastal 
inundation and erosion. 

306 Climate change, its effects and policy requirements, are not limited to this 
area or Victoria.  They are national and global questions.  They call for 
national and global responses and policies.  They cannot be effectively dealt 
with on a case by case ad hoc basis, or by refusing individual planning 
permit applications for broiler farms or other relevant uses and 
developments. 

307 This Tribunal is charged with making decisions on planning permit 
applications on their planning merits as previously referred to.  That 
involves taking account of the purposes, policies and principles in planning 
legislation, and particularly planning schemes.  Here we are faced with such 
purposes and policies that seek to facilitate broiler farms in suitable 
locations and circumstances.  The question becomes whether these 
proposals for these locations and circumstances are appropriate.  In these 
circumstances, and in our understanding, the purposes and powers of this 
Tribunal do not extend to authorising it to refuse otherwise acceptable 
broiler farm proposals on the basis argued for by Ms Mithen. 

308 Ms Mithen has presented an interesting discourse on what is widely 
recognised to be a very important topic, but she calls for us to exercise 
powers that go beyond the scope and role of the Tribunal and we would, we 
think, be failing to properly discharge our responsibilities if we were to 
refuse these proposals on that basis. 

Planning and Environment (Amendment Recognising Objectors) Act 2015 

309 The Planning and Environment (Amendment) Recognising Objectors) Act 
201562 came into operation on the first day of the hearing in Melbourne 
namely 12 October 2015.  It does not contain transition provisions and it 
applies to these current cases. 

310 It is quite a limited amendment.  The operative amendments are additions to 
sections 60 and 84B PE Act.  The former concerns matters to be taken into 
consideration by responsible authorities when determining permit 
applications.  The latter is similar but concerns the matters that the Tribunal 
is to take into account and have regard to in determining review 
proceedings relating to permit applications. 

                                              
62 Act No. 30 of 2005. 
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311 In each case there is now this added provision that the responsible authority 
or Tribunal must consider 

must (where appropriate) have regard to the number of objectors in 
considering whether the use or development may have a significant 
social effect 

312 The requirement is the same.  We will discuss it in terms of the viewpoint 
of the Tribunal. 

313 The added provision contains qualifications.  Firstly, there is the provision 
‘(where appropriate)’.  That contemplates that there will be, or may be, 
situations where it is not appropriate to have regard to the number of 
objectors.  The amendment does not indicate any basis upon which this 
decision as to appropriateness or inappropriateness is to be made.  It is left 
as a matter of judgment for the Tribunal in the circumstances of particular 
cases. 

314 Where the number of objectors is to be considered it is in relation to 
whether the proposal ‘may’ have a significant social effect.  A large number 
of objectors does not dictate that a particular proposal will have a 
significant social affect.  Such objections could be trifling or irrelevant and 
either not refer to social affects at all, or only to insignificant ones.  
Conversely, there can well be cases where few or one or no objections are 
received, but where there are social affects that are clearly significant. 

315 It is part of the task of the Tribunal, in assessing merits reviews of permit 
applications, to discern what are the relevant issues, be they social, 
economic, environmental or otherwise matters relevant to proper and 
orderly planning; and also to identify any matters raised that do not satisfy 
any of those categories, for example by irrelevance.  The expressions 
‘planning matters’ or ‘planning issues’ are often used as a convenient catch 
all of what must be considered.  They might include planning matters that 
are also environmental or economic.  We would add social but there may be 
few, if any, matters within the concept of planning matters that do not also 
have social effects. 

316 The new amendment refer to ‘significant’ social effects.  Significant is a 
relative rather than a black and white word.  Something might be significant 
or highly significant or moderately significant or of minor significance.  It 
is only the insignificant, and perhaps the irrelevant, that really fall outside 
the concept of significance. 

317 The task of identifying relevant planning matters, including those having a 
social effect, and assessing their significance and relative significance, are 
tasks that the Tribunal is charged with performing and has been performing 
for many years.  That task calls for performance whether the number of 
objectors is many, few, one or zero. 
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318 The Tribunal task of assessing and determining cases is one that involves an 
evaluation and balancing on planning merits.  Planning merits is not any 
personal or subjective whim, but are matters arising from and relevant to 
the contents and operation of the PE Act, the planning schemes made 
thereunder and any other relevant subordinate legislation such as, in these 
present circumstances, the Code.  It is these sources, including the 
principles, purposes, policies and guidelines, together with the control 
provisions that prohibit, allow or regulate prospective uses and 
developments, that define the planning matters to be considered in assessing 
the planning merits of the proposal. 

319 Some cases are complex having many relevant facets and not infrequently 
competing or conflicting policies.  Clause 10 of the State Planning 
Framework portion of Victorian Planning Schemes indicates the decision 
made under the framework seek to ensure that the objectives of planning 
are fostered63 integrating relevant environmental, social and economic 
factors in the interests of net community benefit and sustainable 
development.  Clause 10.04 observes 

Society has various needs and expectations such as land for 
settlement, protection of the environment, economic well-being, 
various social needs, proper management of resources and 
infrastructure.  Planning aims to meet these by addressing aspects of 
economic, environmental and social well-being affected by land use 
and development. 

Planning authorities and responsible authorities should endeavour to 
integrate the range of policies relevant to the issues to be determined 
and balance conflicting objectives in favour of net community benefit 
and sustainable development for the benefit of present and future 
generations. 

320 In this context the Tribunal must seek to arrive at the correct or preferable 
decision having balanced and integrated all relevant considerations, whether 
described as ‘social’ or not.  

321 Such an approach does not mean that a proposal will be refused if there are 
many objectors, or that it will be granted if there are a few or no objectors.  
Planning permit applications, and decisions made on them by responsible 
authorities and the Tribunal, are not in the nature of a plebiscite or 
referendum where the majority view prevails, even if that be contrary to the 
planning merits of the proposal.  In any event, no poll or vote is taken. 

322 It has often been observed that many people taking a particular view that, 
on the merits judged to be irrelevant or unjustified, will not prevail whereas 
a ground or consideration raised by one person that is relevant and justified 
will carry the weight it deserves on its merits.  In fact, the Tribunal needs to 
be alert to all relevant matters, even when no party raises one or some of 
them.  A fairly recent Supreme Court decision in Stonnington CC v Lend 

                                              
63 See Clause 10.02. 
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Lease Apartments (Armadale) Pty Ltd
64

 endorses that approach.  That case 
indicates that when it comes to determining the merits of a proposal it is to 
be judged on the merits, and not on the numbers of objectors or supporters.  
It was put to us that, notwithstanding the recent legislative amendments, 
this remains the correct position.  We agree. 

323 The number of objectors consideration introduced by the amendment relates 
not to the judgment to be made on the merits, but to the identification of 
social issues or whether a social issue is significant.  Having identified all 
the relevant issues, social or otherwise, the decision is made on the merits 
balancing these and all other relevant planning considerations. 

324 Although the Tribunal was required to identify all the issues, social or 
otherwise, and to evaluate significance; the amendment appears to be a 
precaution reminding the Tribunal to consider and not overlook a 
significant social effect.  It does not mean that many people claiming that 
something is a social effect or that it is a significant one, makes it so.  It 
might be viewed as a salutary precaution and reminder. 

325 The PE Act and the subordinate legislation thereunder, including the 
planning schemes, might be said, in any event, to be social legislation.  
They relate to society.  They relate to the way in which Victorians live in 
communities and in relation to each other.  Planning relates very much to 
the planning and operation of these communities.  It would probably be 
very difficult for modern sophisticated societies to operate, must less 
operate efficiently, economically and in a manner conducive to the comfort 
and happiness of its people, if it were not for modern planning.  Indeed it is 
not at all easy to think of an aspect of planning that is not social, or of 
planning laws that are not to do with society in some form or another.  Of 
course, some issues are more important than others. 

326 The objectives of the planning framework at section 4(2)(c) and (d) contain 
the following 

(c) to enable land use and development planning and policy to be 
easily integrated with environmental, social, economic, 
conservation and resource management policies at State, 
regional and municipal levels; 

(d) to ensure that the effects on the environment are considered and 
provide for explicit consideration of the social and economic 
effects when decisions are made about the use and development 
of land; 

327 Section 6, in relation to what planning schemes can provide for, at section 
6(1)(a) provides 

(1) A planning scheme for an area – 

(a) must seek to further the objectives of planning in Victoria 
within the area covered by the scheme 

                                              
64 [2013] VSC 505. 



 

VCAT Reference No. P2030/2014, P2031/2014 & P2032/2014 
Vukadinovic v Mount Alexander SC  

Page 63 of 91 

 
 

 

328 Section 12 relates to the duties and powers of planning authorities and 
provides at sub-section (2) 

(2) In preparing a planning scheme or amendment, a planning 
authority – 

… 

(c) must take into account its social and economic effects 

329 The other places where ‘social’ is referred to are sections 60 and 84B where 
the recent amendments have been made.  Those amendments refer to social 
effects, but not economic ones. 

330 Ultimately we must consider all relevant matters, including significant 
social effects and if a large number of objections reminds us to do that, so 
much the better. 

331 It is possible for some confusion to arise from the inclusion of the word 
‘social’ in the Act.  That is not because planning matters are not social 
matters, quite the contrary.  However, some social matters might not be 
planning matters and it should not be assumed that, just because they can be 
described as ‘social’ they are necessarily planning matters.  Whether 
gaming machines should be permitted in Victoria is a social question but it 
is one that has been determined by the Parliament, and is not one to be 
determined by responsible authorities or planning authorities or the 
Tribunal determining individual planning applications under the PE Act.  
Such bodies have duties and responsibilities as to the location of gaming 
venues, but not in relation to the, perhaps more important social question, as 
to whether they are to be permitted at all. 

332 There are some cases where there is controversy about whether a particular 
situation raises a social matter and whether it is a significant social matter 
or one relevant to planning.  An important recent case is Hoskin v Greater 

Bendigo CC
65, also known as the Bendigo mosque case.  Social impacts and 

effects are discussed commencing at paragraph [106] to [134] and with 
reference to previous cases including Rutherford v Hume CC

66, Hunt Club 

Commercial Pty Ltd v Casey CC
67

 and Stonnington CC v Lend Lease 

Apartments (Armadale) Pty Ltd previously referred to.  There was 
considerable discussion in Hoskin to work out whether the concerns raised 
by objectors were social matters, whether they were social matters that were 
appropriate to be taken into account by the Tribunal and whether the 
number of objectors was relevant. 

333 The only case we are aware of as having been decided since the 
amendments came into operation is Backman & Company Pty Ltd v 

Boroondara CC
68, a decision of another division of this Tribunal.  That 

                                              
65 [2015] VCAT 1124. 
66 [2014] VCAT 186. 
67 [2013] VCAT 725. 
68 [2015] VCAT 1836. 



 

VCAT Reference No. P2030/2014, P2031/2014 & P2032/2014 
Vukadinovic v Mount Alexander SC  

Page 64 of 91 

 
 

 

decision is dated 25 November 2015.  It was not available for discussion in 
the course of the hearing before ourselves.  However, we do not think 
circumstances warrant a recall of the parties to discuss it. 

334 That case concerned a proposal for the construction of a three storey 
apartment building over a basement car park to contain 16 dwellings.  There 
were 450 objections.  The Tribunal considered this to be a significant level 
of community response.  It was put that there was a significant social effect 
by the proposal overlooking a nearby school playground by ‘perverts’.  The 
safety of children playing in the park and the likelihood that the structure of 
the neighbourhood would change were also said to be social effects.  It was 
further suggested that there would be an impact on demand for and use of 
community facilities including the local primary school, sporting groups, 
maternal and child welfare centre and in relation to parking and safe driving 
including the desire of aged persons who use motorised scooters on 
footpaths and feel safe in doing so.  It was said that many new homes would 
result in more repair men and deliveries and visits by people maintaining 
gardens and removing rubbish. 

335 There was reference to the second reading speech in relation to the 
amendment and the Planning Advisory Note 62 Planning and Environment 

Amendment (Recognising Objectors) Act 2015 issued by the Department of 
Environment, Land, Water and Planning as well as previous Tribunal 
decisions.  The permit sought was granted and it was held that the number 
of objectors combined with assertions of social effects was not enough to 
demonstrate a significant social effect.  Even if it had, then such social 
affect would still need to be assessed along with other relevant 
considerations and with the outcome not being determined by the number of 
objectors.  The Tribunal also referred to things it considered objectors 
might need to demonstrate or produce evidence of in such cases.  At 
paragraph [33] the Tribunal said 

Firstly, parties alleging a significant social affect have to ascertain 
what the actual significant social effect is, in the framework of a 
zoning regime where one does not need a permit to use residentially 
zoned land for residential purposes.  The mere identification of 
significant community opposition to a proposal is not a significant 
social effect in itself.  Secondly, the significant social effect will need 
to be sufficiently documented with evidentiary material to 
demonstrate the likelihood, probability and severity of the social 
effect.  The identification of social effect will be significant.  Thirdly, 
as identified in the Rutherford decision, it will need to be 
demonstrated that any significant social effect outweighs any social 
effects that might result from a balanced assessment of the 
development proposal. 

That last point is a reminder that significant special effects can be positive.  
They need not be negative. 
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336 The Tribunal considered its findings to be supported by the second reading 
speech which is discussed at [29].  The Minister said, amongst other things, 
that whether it is appropriate for a number of objectors to be taken into 
account in a particular case depends on certain things including what the 
objectors have said in their written objections, whether the issues raised in 
the objections relate to the reasons why a proposal requires a permit and 
whether the issues raised point to a significant social effect which is 
supported by evidence. 

337 The Minister goes on to say that it is for the Tribunal or responsible 
authority to determine the matter on the particular circumstances of the 
case.  He said 

The number of objectors alone will not establish that there is a 
significant social effect. 

338 It is merely that the number of objectors ‘may’ be indicative of the scale of 
the social effect.  Of course it also may not. 

339 The Minister thought the new requirement might be particularly relevant in 
relation to a proposal that might reduce access to or enjoyment of 
community facilities or services or adversely affect public health or safety.  
Arguments to the contrary in the present case notwithstanding, we do find 
anything of that sort here. 

340 The last paragraph quoted from the Second Reading Speech reads: 

This bill does not seek to reduce the weight given to the views of a 
single objector or a small number of objectors.  It also does not seek to 
promote the consideration of irrelevant matters in decision-making.  
As is the case now, an objector will need to put their (sic) concerns in 
writing and state how they would be affected by the grant of a permit.  
The relevance of the issues raised will continue to be an overriding 
consideration in the assessment of all objections.  It is the intention of 
the bill that decision-makers will ensure that the objections are a 
genuine reflection of an anticipated significant social effect that is 
supported by evidence, rather than simply the views of a number of 
objectors. 

341 That last quotation makes reference to relevance.  That raises the question 
of relevance to what?  The answer is not the number of objectors, but rather 
to the planning matters that are relevant as determined by reference to the 
Act, the planning scheme and other subordinate legislation. 

342 The Tribunal in Backman also referred to the Planning Advisory Note 63 
October 2015 issued by the Department of Environment, Land, Water and 
Planning.  A copy was tendered as Exhibit M8 at the hearing of these 
present cases.  Under the sub-heading ‘Applying the new consideration’ 
that document, in other terms, says something fairly similar to the task of 
the Tribunal as we have propounded it, but with more specific reference to 
significant social effects.  The passage reads 
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Planning decisions are essentially about the use, development and 
protection of land.  Presently, responsible authorities and VCAT need 
to: 

• assess the effect that a use or development may have 

• determine which of those effects are relevant to the particular 
decision being made 

• if a social effect is relevant, determine the significance of that 
effect 

• balance any significant social effects with any other significant 
effects the proposal may have 

• integrate the range of policies and planning provisions relevant 
to the issues to be determined 

• decide whether the proposal produces an acceptable planning 
outcome that is in the interests of net community benefit. 

The amendments do not change this approach.  Rather they make it 
clear that: 

• the number of objectors may indicate a significant social effect 
of a proposal; and 

• if so, the responsible authority and VCAT must have regard to 
that fact in considering whether the use and development may 
have that effect 

343 Referring to Milawood Pty Ltd v Bayside CC
69 at paragraph [35] the Note 

observes that social effects are not found in the Act but typically include 
effects for a proposal on demand and use for community facilities and 
services, access to such facilities, choice of housing, shopping, recreation 
and leisure services, community safety and amenity and the needs of 
particular groups in the community such as the aged. 

344 Referring to Rutherford v Hume CC
70

 the document goes on to say 

Whether a social effect is significant and relevant to the decision 
being made, is a matter that the responsible authority and VCAT must 
decide in the particular case, taking account of: 

• the aspects of the proposed use or development that require a 
permit 

• the purpose of the permit requirement 

• the planning scheme provisions that apply to the assessment of 
the application 

• the cause or connection between the social effect and the 
proposed use or development 

                                              
69 [2009] VCAT 440 
70 [2014] VCAT 786. 
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• the probability of the affect occurring and its likely 
consequences 

• whether the community or identifiable section of the community 
is affected (as distinct from individuals) 

• the availability of objective facts or information that provide 
evidence of a likely social effect 

The fact that a large number of people have objected will not, by 
itself, establish that the proposal has a significant social effect.  
However, as held in Stonnington CC v Lend Lease Apartments 

(Armadale) Pty Ltd, the number of objections may be a relevant fact 
(together with other facts) that indicates that a proposal may have a 
significant social effect on the community. 

For example, the number of objections may be indicative of the scale 
of a social effect on the community, the presence of a specific social 
need in the community, or the social significance of a site to the 
community. 

345 There is a warning that care should be taken with objections that take the 
form of a petition or pro forma letters where the same objection is printed 
or photocopied and signed by many people.  It is important to ensure the 
objections are a genuine reflection of an anticipated social effect rather than 
the views of a few objectors.  There is a need for objectors to demonstrate 
how they themselves would be affected by the granting of a permit. 

346 In our present case there is evidence of a significant number of pro forma 
objections, indeed more than one variety thereof; but there are other 
objections and not room for doubt that the 36 objectors who were 
represented at the hearing and their 24 objections represent strongly held 
views in opposition to the proposal. 

347 The document makes some reference to what the phrase ‘where 
appropriate’ means in the circumstances.  It says 

Whether it is appropriate for the number of objectors to be taken into 
account in a particular case will be influenced by: 

• what the objectors have said in their written objections about the 
proposed use or development 

• whether the issues raised in the objections are relevant planning 
considerations and relate to the reasons why the proposal 
requires a permit 

• whether the issues raised in the objections point to a detrimental 
affect on the community which is supported by evidence. 

348 What is there said appears to relate more to the weighing up of the merits 
considerations disclosed in the objections.  That might be regarded as the 
next stage on from the consideration called for by the amendment. 
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349 The document concludes with two warnings.  The first is that consideration 
must be balanced with other considerations.  The new matter introduced by 
the amendment is but one of a number of matters to be considered and a 
balanced assessment is required which takes account of the objectives of the 
PE Act, the provisions of the planning scheme, relevant policies and 
decision guidelines and other considerations in section 60 and 84B PE Act. 

350 The second warning is that the new consideration does not mean a small 
number of objectors carry less weight.  This is, we would think, a crucially 
important point.  The relevance and significance of issues raised by an 
objector will continue to influence how much weight (if any) is given to the 
objection. 

351 The document concludes by saying 

An objection that specifically addresses the proposal and clearly and 
rationally describes how the objector would be affected will invariably 
carry more weight than an objection that raises issues in very general 
terms.  Similarly, a few relevant objections will invariably outweigh a 
petition opposing a proposal on non-planning grounds or irrelevant 
planning grounds. 

352 The amending Act came into operation on the first day of the hearing in 
Melbourne on 12 October 2015.  There were a large number of objections, 
some of them apparently responding to an organised campaign of which 
evidence was produced.  That does not mean that every relevant issue must 
not be considered, weighed and assessed.  It does mean, considering how 
long ago it was that objections were lodged, that objections were prepared 
without the amendment and its reference to significant social effects being 
in contemplation. 

353 The solicitors for the responsible authority engaged a law graduate to 
analyse the objections and, after devoting a week to that task, produced a 
spreadsheet ticking off the issues mentioned in the various objections.  A 
summary also indicated that some grounds of objection were frequently 
indicated whilst others had occasional or rare mentions.  Over 80% referred 
to odour and water truck movements including the suitability of the roads, 
water supply and quality impacts.  Other issues attaining 50% or more 
including noise of heavy machinery, amenity impacts including aesthetics 
of the sheds and affect on landscape, tourism, health and bio-security. 

354 We have already canvassed the objections raised.  That was part of our 
essential task in coming to our decisions in relation to these cases.  Apart 
from those that are irrelevant, the issues raised objections probably all have 
social effects, positive and negative, to a greater or lesser extent.  That is 
part of what has to be weighed up.  We recognise these various objections 
but we do not consider that they call for refusal of these proposals or that 
they outweigh their merits. 
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355 It was suggested that, if a large number of citizens or a large number of 
citizens residing not too far away, are concerned enough to object, that 
means they are upset enough to do so and that this is a social effect.  That is 
contrary to the indication, that if numbers might indicate the presence of a 
significant social effect, it is not a significant social effect in itself.  There 
are certainly effects of the proposal, as we have discussed.  On balance we 
do not think that they warrant refusal of these proposals.  It was suggested 
that amenity effects on surrounding residents amounts to a social effect.  
That does not accord well with the notion that effects on individuals should 
not be regarded as significant social effects.  In any event, our conclusion is 
that such amenity effects are, in some cases exaggerated or minor and, in 
any event sufficiently minor as not to warrant refusal of these proposals. 

356 These proposals do have the potential for some social and economic 
benefits by promoting broiler farm activity, jobs, income, rates and 
prosperity retaining population in the locality. 

357 We have mentioned the case of Hoskin v Greater Bendigo CC
71.  Objectors 

in that case sought leave to appeal against the decision of the Tribunal 
therein to the Court of Appeal.  The Hoskin case was determined at 
Tribunal level before the amendments to sections 60 and 84B, but did 
concern social effects.  The proposed grounds for appeal included a 
proposition that the Tribunal was wrong in finding that there was onus on 
the objectors to produce evidence supporting their assertions that a mosque 
in Bendigo would have negative social effects.  Other matters were also 
sought to be raised. 

358 The Court of Appeal has now disposed of that appeal in Hoskin v Greater 

Bendigo CC
72.  It did so by refusing leave to appeal.  The substantial 

judgment deals with other matters as well, but the Court of Appeal has 
upheld the Tribunal in relation to the need to produce evidence of negative 
social effects where they are alleged and sought to be relied upon. 

359 The Court of Appeal has also drawn attention to a distinction that appears in 
the PE Act between ‘social effects’, see for example in sections 4(1)(d) and 
12 on the one hand and ‘significant social effects’ in sections 60 and 84B 
on the other.  It is the latter that a responsible authority and this Tribunal is 
to have regard to.  The distinction is one that falls to the responsible 
authority and the Tribunal respectively to discern, as we have highlighted 
earlier. 

360 In these present cases the objectors have not identified a serious social 
effect beyond indicating that various individuals are opposed to the 
proposal or upset by it.  That does not satisfy the suggestion that it must be 
a concern of society or a section of society rather than individuals that are 
concerned.  In any event, simple concern or, apprehension, disquiet or 
opposition does not amount to a social effect.  Furthermore, we do not 
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consider that evidence has been produced, or even that it could be 
produced, to establish a significant social concern where none has been 
identified.  The emphasis is properly on the content of objections and 
identification of the reasons that planning permission is required are 
important.  No significant social effect, beyond that implicit in all the 
various grounds of refusal and objection that we have considered, has been 
identified.  We have, in fact, considered all the issues that have been raised 
that have any significance and ultimately reached our conclusion in relation 
to the merits of these proposals.  Any minor or irrelevant matters that might 
have been mentioned in the course of the long hearing, whether specifically 
dealt with above or not, do not affect our judgment on the merits of these 
cases.  They do not persuade us that the proposal should be refused and, to 
the extent they might affect the conditions to be imposed, we have drafted 
the conditions accordingly. 

361 Whatever the number of objections might indicate, we find, on examination 
that the social effects and other planning matters urged against it, these 
proposals do not warrant their refusal.  We consider that these proposals 
accord with net community benefit and sustainable development.  Our 
conclusion is that the permits sought should be granted, subject to 
conditions. 

 

 

 
Russell Byard 

Presiding Senior Member 

Ian Potts 

Senior Member 
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APPENDIX A 

 

PERMIT APPLICATION NO: 013/2014 
TRIBUNAL PROCEEDING NO. P2030/2014 
LAND: 320 Baringhup-West Road, Baringhup West 

being the land in Certificate of Title Volume 
5149 Folio 739 comprising Crown 
Allotments 5A1, 5A2 and 5A3 Section 3, 
Parish of Eddington.   

WHAT THE PERMIT ALLOWS: 

• The development and use of the land for a broiler farm with a capacity not 
exceeding 400,000 birds subject to the conditions below and in accordance 
with the endorsed plans provided for in those conditions. 

 

CONDITIONS 

Amended Plans Required 

1 Before the use or development commenced amended plans (including 
drawings) must be submitted to and approved by the responsible authority.  
Three copies are to be submitted.  Such plans that are in the form of 
drawings are to be drawn to scale with dimensions.  When approved such 
plans will be endorsed as evidence of their approval and will thereby 
become the endorsed plans in relation to this permit.  The plans must be in 
accordance with the application plans but modified to show: 

(a) the location of any dwelling associated with the management of the 
operation; 

(b) the storage and collection point for dead birds located outside any bio-
security fence; 

(c) the dimensions and levels of the flow and full supply level of the dams 
; 

(d) details as to the layout and location of proposed spillways, swales and 
associated stormwater management infrastructure to manage outflows 
from the dams; 

(e) bio-security fencing and any other structures associated with the use 
and/or development that are not shown on the application plans; 

(f) exterior walls of broiler sheds, ancillary buildings and water tanks are 
to be coloured mist green; 

(g) location and details of bunded area for the storage of liquids and 
chemicals; 
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(h) location and orientation of floodlighting and/or security lighting; 

(i) a landscape plan generally in accordance with the plans forming part 
of the written evidence of John Patrick presented at the hearing by the 
Victorian Civil and Administrative Tribunal of proceedings 
P2030/2014, P2031/2014 and P2032/2014; 

(j) location and extent of tree protection zones for any trees to be 
protected during development; 

(k) all stormwater management infrastructure ; 

(l) an amended Environmental Management Plan which, with the consent 
of the responsible authority, may be submitted for approval prior to 
the commencement of the use but not necessarily prior to the 
commencement of development; 

(m) the approved heavy vehicle transport routes to and from the site via 
Baringhup-West Road, Back Eddington Road and Mullins Road 
within the municipality of the Shire of Mount Alexander; 

(n) a site/construction plan demonstrating appropriate measures to protect 
native vegetation and associated habitat;  

(o) location and extent of septic tank facilities; and 

(p) the extent of any roadworks to facilitate access to the land from 
Baringhup-West Road indicating the extent of sealed carriageway 
including the seal between the road carriageway seal and the property 
gate with seal extending sufficiently to accommodate a semi-trailer 
with a length of 25m. 

2 The use and development of the land allowed by this permit as shown on 
the endorsed plans must be carried out and maintained in accordance with 
the endorsed plans which plans are not to be altered or modified except with 
the prior written consent of the responsible authority. 

3 Except if a later time is approved in writing by the responsible authority the 
developer carrying out development permitted by this permit must, 
establish landscaping in accordance with the endorsed landscape plan to the 
satisfaction of the responsible authority prior to the commencement of other 
development work herein approved and must thereafter, to the satisfaction 
of the responsible authority, maintain such landscaping including the 
replacement of any trees, bushes or groundcover being part of landscaping 
in accordance with such plants that may die. 

4 A landscape performance bond to the satisfaction of the responsible 
authority must be established in accordance with Approved measure E4 
M1.8 of the Victorian Code for Broiler Farms 2009. 

5 The user of the land must maintain, in a permanent form to the satisfaction 
of the responsible authority, a record of any complaints received in relation 
to the operation of the broiler farm hereby permitted and in relation to 
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complaints of alleged adverse amenity affects including (but not limited to) 
odours, noise, smells, dust, lighting or transportation issues; with copies of 
any written complaints to be retained and a record of what actions were 
taken to address or respond to such complaints; such records to be made 
available upon request to the responsible authority or officer, employee or 
representative of the responsible authority. 

Wastewater Disposal 

6 Prior to the commencement of the development a Land Capability 
Assessment for the subject property must be prepared by a suitably 
qualified person property to demonstrate that it is capable of treating and 
disposing wastewater from all on site wastewater generating facilities in 
accordance with the current Environment Protection Authority Septic Tanks 
Code of Practice. 

7 Prior to the commencement of the use hereby permitted the applicant must, 
to the satisfaction of the responsible authority, install, construct and 
maintain an all-waste septic tank system in accordance with the 
Environment Protection Authority’s Code of Practice – Onsite wastewater 
management and the Australia New Zealand Standard AS/NZS 1547:2012 
– On-site wastewater management. 

8 Prior to the commencement of the use, the applicant must apply for a 
Permit to Install a Septic Tank in accordance with Part IXB of the 
Environment Protection Act 1970. 

Environmental Management Plan 

9 Site performance inspections, site audits and reviews of the Environmental 
Management Plan  must be undertaken in accordance with the endorsed 
Environmental Management Plan.  Any revision to the Environmental 
Management Plan must be submitted to and approved by the responsible 
authority.  When approved such revised Environmental Management Plan 
will be endorsed as evidence of its approval and will thereby become part of 
the endorsed plan of this permit. 

10 The use must be undertaken in accordance with the most current version of 
the endorsed Environmental Management Plan. 

Use of Land 

11 To the satisfaction of the responsible authority the amenity of the area must 
not be detrimentally affected by the use or development through the: 

(a) Transport of materials, goods or commodities to or from the land; 

(b) Emission of noise, artificial light, vibration, smell, fumes, smoke, 
vapour, steam, soot, ash, dust, waste water, water products; or 

(c) Presence of vermin. 
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12 Except with the prior written consent of the responsible authority the broiler 
sheds permitted by this permit must only be used for the accommodation of 
broiler chickens. 

13 The approved heavy vehicle transport route to and from the site as depicted 
in the endorsed plans and being via Baringhup-West Road, Back Eddington 
Road and Mullins Road (within the municipality of the Shire of Mount 
Alexander herein referred to as ‘the approved truck route’) is to be the only 
access to the site for heavy vehicles except that trucks removing used litter 
for delivery to properties within 5kms of the site may use other roads. 

14 Prior to the commencement of the approved development the permit holder 
must: 

(a) survey the existing condition of the shoulders and roads on the 
nominated truck routes (and submit a report regarding that survey to 
the responsible authority for its approval) which survey must: 

(i) involve deflection testing (at 100m intervals) along the entire 
length of the nominated truck route; 

(ii) note and record (using appropriate visual imagery); 

� the condition of the pavement and shoulders; 

� any failed, weak, damaged, worn or notable areas of 
pavement or shoulder;  

� any areas where the condition of shoulders are considered 
inadequate; and 

� any culverts or waterway/creek crossings that need to be 
upgraded to achieve a 20 year design life for the design 
standard for 260,000 Equivalent Standard Axles; 

(b) prepare and submit to the responsible authority for its approval 
detailed Road Engineering Plans depicting the necessary road 
rehabilitation works for those parts of the approved truck route and 
that are likely to fail within a 20 year timeframe having regard to the 
surveys and testing required above. The Road Engineering Plans must: 

(i) be prepared to respond to the matters identified in the approved 
survey required by condition 11(a); 

(ii) provide that all roads and infrastructure along the approved truck 
route that are likely to fail within a 10 year timeframe taking 
account of a 260,000 Equivalent Standard Axle must be 
rehabilitated to achieve a 20 year design life as determined by 
reference to the Aust Roads Pavement Design Guide based on 
260,000 Equivalent Standard Axle as the applicable post 
development standard; 

(iii) all road to have a trafficable width of 6 metres with a 3.7 to 4 
metre sealed width; 
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(iv) identify the extent of road along the approved truck route that is 
to be rehabilitated; 

(v) detail any necessary upgrades to culverts, drainage infrastructure 
to achieve the applicable 20 year design standard; 

(vi) provide for the upgrade to the intersection of Back Eddington 
Road and Mullins Road as depicted in Figure 8 of the expert 
witness statement of Henry Turnbull dated 5 March 2015; 

(vii) include details of construction of all proposed driveway access in 
the site from Baringhup-West Road in accordance with 
engineering standards and plans approved by Council’s 
Infrastructure Department; and 

(viii) specify construction and maintenance standards for all internal 
accessways, car and truck parking areas in accordance with 
engineering standards and plans approved by Council’s 
Infrastructure Department. 

Once approved by the responsible authority the Road Engineering Plan 
will be endorsed as evidence of its approval and form part of the 
endorsed plans for this permit. 

15 The permit holder must carry out the rehabilitation works in accordance 
with the approved Road Engineering Plans to the satisfaction of the 
responsible authority within 24 months of the commencement of the use, 
and at the cost of the permit holder.  The permit holder must, to the 
satisfaction of the responsible authority maintain and repair any defects in 
the works carried out within any public road or road reserve along the 
approved truck route for a period of two years following the completion of 
the works required by the endorsed Road Engineering Plans.  

16 Council is to be paid a fee of 0.75% of the total construction costs for these 
works for the approval of said plans plus 2.5% for supervision of 
construction, such fees to be paid prior to the commencement of any works. 

North Central Catchment Management Requirements 

17 No untreated stormwater runoff from the broiler farm site is to be permitted 
to directly enter any designated waterway.  Prior to the commencement of 
works, detailed engineering plans and computations must be supplied to the 
North Central Catchment Management Authority that demonstrate the 
following: 

The internal drains and dam(s) are designed to detain runoff from the 
site from storm events up to and including the 1% Annual Exceedance 
Probability storm event. 
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Murray Goulburn and Coliban Water Requirements 

18 All construction and on-going activities on the site must follow sediment 
control principles as outlined in ‘Construction Techniques for Sediment 
Pollution Control’ (Environment Protection Authority, 1991). 

19 Each cluster of eight sheds must be bunded with sufficient area to 
accommodate temporary storage of litter while being transferred.  Silos and 
freezers for the storage of dead birds must be located within the bunded 
area which must be discharged to the stormwater retention dams. 

20 Prior to the commencement of the development a Works Management Plan 
must be prepared and approved by Goulburn Murray Water.  The plans 
must show: 

(a) the location and designs of the bunds surrounding the shed areas; 

(b) the design of the bunded drainage line from the shed area to the 
retention dam; 

(c) calculation of the dimensions and volume of the retention basin and 
design of the overflow of each dam; and 

(d) the type and location of the native vegetation to screen shedding. 

21 All soil removed during construction of the dams must be reused, stabilised 
or vegetated on-site to ensure that no sediment can be transported off-site. 

22 Stormwater and drainage from hard stand areas and the areas around the 
sheds must be directed to retention dams which must be designed with a 
capacity and freeboard to enable the run-off from a 1 in 10 year storm to be 
retained.  The overflow from these dams must be designed such that no 
water is discharged directly off-site or directly to any waterways.  
Overflows must not cause erosion. 

23 All water from the retention dams must be re-used within the boundaries of 
the broiler farm unless climatic conditions are wetter than average for an 
extended period of time in which case the overflow to land may operate. 

24 The floors of the sheds must be constructed with an impervious surface. 

25 The shed must be designed to ensure that all litter can be retained within the 
shed until removal following bird removal. 

26 Used litter removed from the sheds at the end of each growing cycle must 
be transported off site by an approved contractor in accordance with the 
approved Environmental Management Plan. 

27 There must be no litter from the sheds stockpiled on the site.  Any 
temporary storage area for wet litter must have an impermeable base and 
bunding to ensure contaminated run-off does not discharge from the 
temporary storage area. 

28 No application of contaminated litter to the land is to occur within 200m of 
any waterways or on any land subject to inundation. 
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29 All dead birds must be disposed of off-site in accordance with the approved 
Environmental Management Plan or managed on-site to the satisfaction of 
the Environment Protection Authority. 

30 All wastewater from the proposed amenities building must be treated and 
disposed of using an Environment Protection Authority approved system, 
installed, operated and maintained in compliance with the relevant 
Environment Protection Authority  Code of Practice and Certificate of 
Approval. 

31 The wastewater disposal area for this system must be located at least 100m 
from the nearest waterway, 60m form the nearest dam and at least 20m 
from any bore. 

32 The wastewater disposal area must be kept free of all infrastructure 
including buildings, driveways, tanks and service trenching and must be 
planted with appropriate vegetation to maximise its performance.  
Stormwater must be diverted away.  A reserve wastewater disposal field of 
equivalent size to the primary disposal field must be provided for use in the 
event that the primary field requires testing or has failed. 

Permit Expiry – Time for Starting and Completion 

33 This permit will expire if one of the following circumstances applies: 

(a) the development is not commenced within four years of the date of 
this permit; 

(b) the development is not completed within six years of the date of this 
permit; or 

(c) the use does not start within two years after the completion of the 
development 

In accordance with section 69 of the Planning and Environment Act  1987 
an application may be submitted to the responsible authority for an 
extension of the periods referred to in this condition. 
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APPENDIX B 

 

PERMIT APPLICATION NO: 014/2014 
TRIBUNAL PROCEEDING NO. P2031/2014 
LAND: 165 Baringhup-West Road, Baringhup being 

Crown Allotments 1 and 2, Parish of 
Baringhup 

WHAT THE PERMIT ALLOWS: 

• The development and use of the land for a broiler farm with a capacity not 
exceeding 400,000 birds subject to the conditions below and in accordance 
with the endorsed plans provided for in those conditions. 

 

CONDITIONS 

Amended Plans Required 

1 Before the use or development commenced amended plans (including 
drawings) must be submitted to and approved by the responsible authority.  
Three copies are to be submitted.  Such plans that are in the form of 
drawings are to be drawn to scale with dimensions.  When approved such 
plans will be endorsed as evidence of their approval and will thereby 
become the endorsed plans in relation to this permit.  The plans must be in 
accordance with the application plans but modified to show: 

(a) the location of any dwelling associated with the management of the 
operation; 

(b) the storage and collection point for dead birds located outside any bio-
security fence; 

(c) the dimensions and levels of the flow and full supply level of the 
dams; 

(d) details as to the layout and location of proposed spillways, swales and 
associated stormwater management infrastructure to manage outfalls 
from the dams; 

(e) bio-security fencing and any other structures associated with the use 
and/or development that are not shown on the application plans; 

(f) exterior walls of broiler sheds, ancillary buildings and water tanks are 
to be coloured mist green; 

(g) location and details of bunded area for the storage of liquids and 
chemicals; 

(h) location and orientation of floodlighting and/or security lighting; 
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(i) a landscape plan generally in accordance with the plans forming part 
of the written evidence of John Patrick presented at the hearing by the 
Victorian Civil and Administrative Tribunal of proceedings 
P2030/2014, P2031/2014 and P2032/2014; 

(j) location and extent of tree protection zones for any trees to be 
protected during development; 

(k) all stormwater management infrastructure ; 

(l) an amended Environmental Management Plan which, with the consent 
of the responsible authority, may be submitted for approval prior to 
the commencement of the use but not necessarily prior to the 
commencement of development; 

(m) the approved heavy vehicle transport routes to and from the site via 
Baringhup-West Road, Back Eddington Road and Mullins Road 
within the municipality of the Shire of Mount Alexander; 

(n) a site/construction plan demonstrating appropriate measures to protect 
native vegetation and associated habitat;  

(o) location and extent of septic tank facilities; 

(p) the extent of any roadworks to facilitate access to the land from 
Baringhup-West Road indicating the extent of sealed carriageway 
including the seal between the road carriageway seal and the property 
gate with seal extending sufficiently to accommodate a semi-trailer 
with a length of 25m; and 

(q) the relocation of the road crossing and entrance to the site taking 
account of the native vegetation assessment referred to in Condition 
16 below so as to avoid damage to existing roadside native vegetation, 
including but not limited to Spiny Rice flower or Matted Flax-lily. 

2 The use and development of the land allowed by this permit as shown on 
the endorsed plans must be carried out and maintained in accordance with 
the endorsed plans which plans are not to be altered or modified except with 
the prior written consent of the responsible authority. 

3 Except if a later time is approved in writing by the responsible authority the 
developer carrying out development permitted by this permit must, 
establish landscaping in accordance with the endorsed landscape plan to the 
satisfaction of the responsible authority prior to the commencement of other 
development work herein approved and must thereafter, to the satisfaction 
of the responsible authority, maintain such landscaping including the 
replacement of any trees, bushes or groundcover being part of landscaping 
in accordance with such plants that may die. 

4 A landscape performance bond to the satisfaction of the responsible 
authority must be established in accordance with Approved measure E4 
M1.8 of the Victorian Code for Broiler Farms 2009. 
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Wastewater Disposal 

5 Prior to the commencement of the development a Land Capability 
Assessment for the subject property must be prepared by a suitably 
qualified person for the subject property to demonstrate that it is capable of 
treating and disposing wastewater from all on site wastewater generating 
facilities in accordance with the current Environment Protection Authority 
Septic Tanks Code of Practice. 

6 Prior to the commencement of the use hereby permitted the applicant must, 
to the satisfaction of the responsible authority install, construct and 
maintain an all-waste septic tank system in accordance with the 
Environment Protection Authority’s Code of Practice – Onsite wastewater 
management and the Australia New Zealand Standard AS/NZS 1547:2012 
– On-site wastewater management. 

7 Prior to the commencement of the use, the applicant must apply for a 
Permit to Install a Septic Tank in accordance with Part IXB of the 
Environment Protection Act 1970. 

Environmental Management Plan 

8 Site performance inspections, site audits and reviews of the Environmental 
Management Plan  must be undertaken in accordance with the endorsed 
Environmental Management Plan.  Any revision to the Environmental 
Management Plan must be submitted to and approved by the responsible 
authority.  When approved such revised Environmental Management Plan 
will be endorsed as evidence of its approval and will thereby become part of 
the endorsed plan of this permit. 

9 The use must be undertaken in accordance with the most current version of 
the endorsed Environmental Management Plan. 

Use of Land 

10 To the satisfaction of the responsible authority the amenity of the area must 
not be detrimentally affected by the use or development through the: 

(a) Transport of materials, goods or commodities to or from the land; 

(b) Emission of noise, artificial light, vibration, smell, fumes, smoke, 
vapour, steam, soot, ash, dust, waste water, water products; or 

(c) Presence of vermin. 

11 Except with the prior written consent of the responsible authority the broiler 
sheds permitted by this permit must only be used for the accommodation of 
broiler chickens. 

12 The approved heavy vehicle transport route to and from the site as depicted 
in the endorsed plans and being via Baringhup-West Road, Back Eddington 
Road and Mullins Road (within the municipality of the Shire of Mount 
Alexander herein referred to as ‘the approved truck route’) is to be the only 
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access to the site for heavy vehicles except that trucks removing used litter 
for delivery to properties within 5kms of the site may use other roads. 

13 Prior to the commencement of the approved development the permit holder 
must: 

(a) survey the existing condition of the shoulders and roads on the 
nominated truck routes and (submit a report regarding that survey to 
the responsible authority for its approval) which survey must: 

(i) involve deflection testing (at 100m intervals) along the entire 
length of the nominated truck route; 

(ii) note and record (using appropriate visual imagery); 

� the condition of the pavement and shoulders; 

� any failed, weak, damaged, worn or notable areas of 
pavement or shoulder;  

� any areas where the condition of shoulders are considered 
inadequate; and 

� any culverts or waterway/creek crossings that need to be 
upgraded to achieve a 20 year design life for the design 
standard for 260,000 Equivalent Standard Axles; 

(b) prepare and submit to the responsible authority for its approval 
detailed Road Engineering Plans depicting the necessary road 
rehabilitation works for those parts of the approved truck route and 
that are likely to fail within a 20 year timeframe having regard to the 
surveys and testing required above.  The Road Engineering Plans 
must: 

(i) be prepared to respond to the matters identified in the approved 
survey required by condition 11(a); 

(ii) provide that all roads and infrastructure along the approved truck 
route that are likely to fail within a 10 year timeframe taking 
account of a 260,000 Equivalent Standard Axle must be 
rehabilitated to achieve a 20 year design life as determined by 
reference to the Aust Roads Pavement Design Guide based on 
260,000 Equivalent Standard Axle as the applicable post 
development standard; 

(iii) all road to have a trafficable width of 6 metres with a 3.7 to 4 
metre sealed width; 

(iv) identify the extent of road along the approved truck route that is 
to be rehabilitated; 

(v) detail any necessary upgrades to culverts, drainage infrastructure 
to achieve the applicable 20 year design standard; 
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(vi) provide for the upgrade to the intersection of Back Eddington 
Road and Mullins Road as depicted in Figure 8 of the expert 
witness statement of Henry Turnbull dated 5 March 2015 

(vii) include details of construction of all proposed driveway access in 
the site from Baringhup-West Road in accordance with 
engineering standards and plans approved by Council’s 
Infrastructure Department; and 

(viii) specify construction and maintenance standards for all internal 
accessways, car and truck parking areas in accordance with 
engineering standards and plans approved by Council’s 
Infrastructure Department. 

Once approved by the responsible authority the Road Engineering Plan 
will be endorsed as evidence of its approval and form part of the 
endorsed plans for this permit. 

14 The permit holder must carry out the rehabilitation works in accordance 
with the approved Road Engineering Plans to the satisfaction of the 
responsible authority within 24 months of the commencement of the use, 
and at the cost of the permit holder.  The permit holder must, to the 
satisfaction of the responsible authority maintain and repair any defects in 
the works carried out within any public road or road reserve along the 
approved truck route for a period of two years following the completion of 
the works required by the endorsed Road Engineering Plans.  

15 Council is to be paid a fee of 0.75% of the total construction costs for these 
works for the approval of said plans plus 2.5% for supervision of 
construction.  Such fees to be paid prior to the commencement of any 
works. 

Native Vegetation and Fauna Assessment 

16 Prior to the lodging of plans for endorsement under Condition 1 of the plans 
the permit holder must engage a suitably qualified person to undertake a 
field based assessment of native vegetation and associated habitats that 
occur in road reserves at locations where road improvement/upgrade and/or 
access works are proposed. 

17 Prior to the commencement of the development, the permit holder must 
submit site/construction management plans to the satisfaction of the 
responsible authority demonstrating appropriate measures to put in place to 
protect the native vegetation and associated habitats identified in the native 
vegetation assessment report required under Condition 16 of the permit.  
All works undertaken during the construction and development stage must 
be in accordance with the management plan to the satisfaction of the 
responsible authority. 
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North Central Catchment Management Requirements 

18 No untreated stormwater runoff from the broiler farm site is to be permitted 
to directly enter any designated waterway.  Prior to the commencement of 
works, detailed engineering plans and computations must be supplied to the 
North Central Catchment Management Authority that demonstrate the 
following: 

The internal drains and dam(s) are designed to detain runoff from the 
site from storm events up to and including the 1% Annual Exceedance 
Probability storm event. 

Murray Goulburn and Coliban Water Requirements 

19 All construction and on-going activities on the site must follow sediment 
control principles as outlined in ‘Construction Techniques for Sediment 
Pollution Control’ (Environment Protection Authorty, 1991). 

20 Each cluster of eight sheds must be bunded with sufficient area to 
accommodate temporary storage of litter while being transferred.  Silos and 
freezers for the storage of dead birds must be located within the bunded 
area which must be discharged to the stormwater retention dams. 

21 Prior to the commencement of the development a Works Management Plan 
must be prepared and approved by Goulburn Murray Water.  The plans 
must show: 

(a) the location and designs of the bunds surrounding the shed areas; 

(b) the design of the bunded drainage line from the shed area to the 
retention dam; 

(c) calculation of the dimensions and volume of the retention basin and 
design of the overflow of each dam; and 

(d) the type and location of the native vegetation to screen shedding. 

22 All soil removed during construction of the dams must be reused, stabilised 
or vegetated on-site to ensure that no sediment can be transported off-site. 

23 Stormwater and drainage from hard stand areas and the areas around the 
sheds must be directed to retention dams which must be designed with a 
capacity and freeboard to enable the run-off from a 1 in 10 year storm to be 
retained.  The overflow from these dams must be designed such that no 
water is discharged directly off-site or directly to any waterways.  
Overflows must not cause erosion. 

24 All water from the retention dams must be re-used within the boundaries of 
the broiler farm unless climatic conditions are wetter than average for an 
extended period of time in which case the overflow to land may operate. 

25 The floors of the sheds must be constructed with an impervious surface. 

26 The shed must be designed to ensure that all litter can be retained within the 
shed until removal following bird removal. 
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27 Used litter removed from the sheds at the end of each growing cycle must 
be transported off site by an approved contractor in accordance with the 
approved Environmental Management Plan. 

28 There must be no litter from the sheds stockpiled on the site.  Any 
temporary storage area for wet litter must have an impermeable base and 
bunding to ensure contaminated run-off does not discharge from the 
temporary storage area. 

29 No application of contaminated litter to the land is to occur within 200m of 
any waterways or on any land subject to inundation. 

30 All dead birds must be disposed of off-site in accordance with the approved 
Environmental Management Plan or managed on-site to the satisfaction of 
the Environment Protection Authority. 

31 All wastewater from the proposed amenities building must be treated and 
disposed of using an Environment Protection Authority approved system, 
installed, operated and maintained in compliance with the relevant 
Environment Protection Authority Code of Practice and Certificate of 
Approval. 

32 The wastewater disposal area for this system must be located at least 100m 
from the nearest waterway, 60m form the nearest dam and at least 20m 
from any bore. 

33 The wastewater disposal area must be kept free of all infrastructure 
including buildings, driveways, tanks and service trenching and must be 
planted with appropriate vegetation to maximise its performance.  
Stormwater must be diverted away.  A reserve wastewater disposal field of 
equivalent size to the primary disposal field must be provided for use in the 
event that the primary field requires testing or has failed. 

Permit Expiry – Time for Starting and Completion 

34 This permit will expire if one of the following circumstances applies: 

(a) the development is not commenced within four years of the date of 
this permit; 

(b) the development is not completed within six years of the date of this 
permit; or 

(c) the use does not start within two years after the completion of the 
development 

In accordance with section 69 of the Planning and Environment Act  1987 
an application may be submitted to the responsible authority for an 
extension of the periods referred to in this condition. 
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APPENDIX C 

 

PERMIT APPLICATION NO: 015/2014 
TRIBUNAL PROCEEDING NO. P2032/2014 
LAND: 290 Baringhup-Havelock Road, Baringhup 

West being the land in Crown Allotments 
5A3, 5A5, 5B1, 5B3, 5B4 Section 4, Parish 
of Eddington and Crown Allotments 3 and 4 
Parish of Baringhup 

WHAT THE PERMIT ALLOWS: 

• The development and use of the land for a broiler farm with a capacity not 
exceeding 400,000 birdssubject to the conditions below and in accordance 
with the endorsed plans provided for in those conditions. 

 

CONDITIONS 

Amended Plans Required 

1 Before the use or development commenced amended plans (including 
drawings) must be submitted to and approved by the responsible authority.  
Three copies are to be submitted.  Such plans are to be drawn to scale with 
dimensions.  When approved such plans will be endorsed as evidence of 
their approval and will thereby become the endorsed plans in relation to this 
permit.  The plans must be in accordance with the application plans but 
modified to show: 

(a) the location of any dwelling associated with the management of the 
operation; 

(b) the storage and collection point for dead birds located outside any bio-
security fence; 

(c) the dimensions and levels of the flow and full supply level of the 
dams; 

(d) details as to the layout and location of proposed spillways, swales and 
associated stormwater management infrastructure to manage outfalls 
from the dams; 

(e) bio-security fencing and any other structures associated with the use 
and/or development that are not shown on the application plans; 

(f) exterior walls of broiler sheds, ancillary buildings and water tanks are 
to be coloured mist green; 

(g) location and details of bunded area for the storage of liquids and 
chemicals; 

(h) location and orientation of floodlighting and/or security lighting; 
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(i) a landscape plan generally in accordance with the plans forming part 
of the written evidence of John Patrick presented at the hearing by the 
Victorian Civil and Administrative Tribunal of proceedings 
P2030/2014, P2031/2014 and P2032/2014; 

(j) location and extent of tree protection zones for any trees to be 
protected during development; 

(k) all stormwater management infrastructure ; 

(l) an amended Environmental Management Plan which, with the consent 
of the responsible authority, may be submitted for approval prior to 
the commencement of the use but not necessarily prior to the 
commencement of development; 

(m) the approved heavy vehicle transport routes to and from the site via 
Baringhup-West Road, Back Eddington Road and Mullins Road 
within the municipality of the Shire of Mount Alexander; 

(n) a site/construction plan demonstrating appropriate measures to protect 
native vegetation and associated habitat;  

(o) location and extent of septic tank facilities; and 

(p) the extent of any roadworks to facilitate access to the land from 
Baringhup-West Road indicating the extent of sealed carriageway 
including the seal between the road carriageway seal and the property 
gate with seal extending sufficiently to accommodate a semi-trailer 
with a length of 25m. 

2 The use and development of the land allowed by this permit as shown on 
the endorsed plans must be carried out and maintained in accordance with 
the endorsed plans which plans are not to be altered or modified except with 
the prior written consent of the responsible authority. 

3 Except if a later time is approved in writing by the responsible authority the 
developer carrying out development permitted by this permit must, 
establish landscaping in accordance with the landscape plan to the 
satisfaction of the responsible authority prior to the commencement of other 
development work herein approved and must thereafter, to the satisfaction 
of the responsible authority, maintain such landscaping including the 
replacement of any trees, bushes or groundcover being part of landscaping 
in accordance with such plants that may die. 

4 A landscape performance bond to the satisfaction of the responsible 
authority must be established in accordance with Approved measure E4 
M1.8 of the Victorian Code for Broiler Farms 2009. 

Wastewater Disposal 

5 Prior to the commencement of the development a Land Capability 
Assessment for the subject property must be prepared by a suitably 
qualified person to demonstrate that it is capable of treating and disposing 
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wastewater from all on site wastewater generating facilities in accordance 
with the current Environment Protection Authority Septic Tanks Code of 
Practice. 

6 Prior to the commencement of the use hereby permitted the applicant must, 
to the satisfaction of the responsible authority install, construct and 
maintain an all-waste septic tank system in accordance with the 
Environment Protection Authority’s Code of Practice – Onsite wastewater 
management and the Australia New Zealand Standard AS/NZS 1547:2012 
– On-site wastewater management. 

7 Prior to the commencement of the use, the applicant must apply for a 
Permit to Install a Septic Tank in accordance with Part IXB of the 
Environment Protection Act 1970. 

Environmental Management Plan 

8 Site performance inspections, site audits and reviews of the Environmental 
Management Plan must be undertaken in accordance with the endorsed 
Environmental Management Plan.  Any revision to the Environmental 
Management Plan must be submitted to and approved by the responsible 
authority.  When approved such revised Environmental Management Plan 
will be endorsed as evidence of its approval and will thereby become part of 
the endorsed plan of this permit. 

9 The use must be undertaken in accordance with the most current version of 
the endorsed Environmental Management Plan. 

Use of Land 

10 To the satisfaction of the responsible authority the amenity of the area must 
not be detrimentally affected by the use or development through the: 

(a) Transport of materials, goods or commodities to or from the land; 

(b) Emission of noise, artificial light, vibration, smell, fumes, smoke, 
vapour, steam, soot, ash, dust, waste water, water products; or 

(c) Presence of vermin. 

11 Except with the prior written consent of the responsible authority the broiler 
sheds permitted by this permit must only be used for the accommodation of 
broiler chickens. 

12 The approved heavy vehicle transport routes to and from the site as 
depicted in the endorsed plans and being via Baringhup-West Road, Back 
Eddington Road and Mullins Road (within the municipality of the Shire of 
Mount Alexander herein referred to as ‘the approved truck route’) is to be 
the only access to the site for heavy vehicles except that trucks removing 
used litter for delivery to properties within 5kms of the site may use other 
roads. 
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13 Prior to the commencement of the approved development the permit holder 
must: 

(a) survey the existing condition of the shoulders and roads on the 
nominated truck routes (and submit a report regarding that survey to 
the responsible authority for its approval) which survey must: 

(i) involve deflection testing (at 100m intervals) along the entire 
length of the nominated truck route; 

(ii) note and record (using appropriate visual imagery); 

� the condition of the pavement and shoulders; 

� any failed, weak, damaged, worn or notable areas of 
pavement or shoulder;  

� any areas where the condition of shoulders are considered 
inadequate; and 

� any culverts or waterway/creek crossings that need to be 
upgraded to achieve a 20 year design life for the design 
standard for 260,000 Equivalent Standard Axles; 

(b) prepare and submit to the responsible authority for its approval 
detailed Road Engineering Plans depicting the necessary road 
rehabilitation works for those parts of the approved truck route and 
that are likely to fail within a 20 year timeframe having regard to the 
surveys and testing required above.  The Road Engineering Plans 
must: 

(i) be prepared to respond to the matters identified in the approved 
survey required by condition 11(a); 

(ii) provide that all roads and infrastructure along the approved truck 
route that are likely to fail within a 10 year timeframe taking 
account of a 260,000 Equivalent Standard Axle must be 
rehabilitated to achieve a 20 year design life as determined by 
reference to the Aust Roads Pavement Design Guide based on 
260,000 Equivalent Standard Axle as the applicable post 
development standard; 

(iii) all road to have a trafficable width of 6 metres with a 3.7 to 4 metre 
sealed width; 

(iv) identify the extent of road along the approved truck route that is to 
be rehabilitated; 

(v) detail any necessary upgrades to culverts, drainage infrastructure to 
achieve the applicable 20 year design standard; 

(vi) provide for the upgrade to the intersection of Back Eddington Road 
and Mullins Road as depicted in Figure 8 of the expert witness 
statement of Henry Turnbull dated 5 March 2015 
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(vii) include details of construction of all proposed driveway access in 
the site from Baringhup-West Road in accordance with engineering 
standards and plans approved by Council’s Infrastructure 
Department; and 

(viii) specify construction and maintenance standards for all internal 
accessways, car and truck parking areas in accordance with 
engineering standards and plans approved by Council’s 
Infrastructure Department. 

Once approved by the responsible authority the Road Engineering Plan 
will be endorsed as evidence of its approval and form part of the 
endorsed plans for this permit. 

14 The permit holder must carry out the rehabilitation works in accordance 
with the approved Road Engineering Plans to the satisfaction of the 
responsible authority within 24 months of the commencement of the use, 
and at the cost of the permit holder.  The permit holder must, to the 
satisfaction of the responsible authority maintain and repair any defects in 
the works carried out within any public road or road reserve along the 
approved truck route for a period of two years following the completion of 
the works required by the endorsed Road Engineering Plans.  

15 Council is to be paid a fee of 0.75% of the total construction costs for these 
works for the approval of said plans plus 2.5% for supervision of 
construction.  Such fees to be paid prior to the commencement of any 
works. 

Native Vegetation and Fauna Assessment 

16 Prior to the commencement of the development the permit holder must 
undertake a targeted survey for the striped legless lizard, within the area of 
disturbance of the broiler sheds to the satisfaction of the responsible 
authority. 

17 Prior to the commencement of the development works the permit holder 
must submit site construction management plans to the satisfaction of the 
responsible authority demonstrating appropriate measures to be put in place 
to protect or relocate striped legless lizards should they be discovered in the 
area of disturbance of the broiler sheds in which case such striped legless 
lizards are to be protected or relocated to the satisfaction of the responsible 
authority. 

18 In the event of striped legless lizards being found by the targeted survey 
required by Condition 16 the Construction Management Plan required by 
Condition 17 is to be complied with to the satisfaction of the responsible 
authority and any relocation of striped legless lizards is to be carried out to 
the satisfaction of the responsible authority before development starts in the 
area of disturbance of the broiler sheds. 
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North Central Catchment Management Authority 

19 No untreated stormwater runoff from the broiler farm site is to be permitted 
to directly enter any designated waterway.  Prior to the commencement of 
works, detailed engineering plans and computations must be supplied to the 
North Central Catchment Management Authority that demonstrate the 
following: 

The internal drains and dam(s) are designed to detain runoff from the 
site from storm events up to and including the 1% Annual Exceedance 
Probability storm event. 

Murray Goulburn and Coliban Water Requirements 

20 All construction and on-going activities on the site must follow sediment 
control principles as outlined in ‘Construction Techniques for Sediment 
Pollution Control’ (Environment Protection Authority, 1991). 

21 Each cluster of eight sheds must be bunded with sufficient area to 
accommodate temporary storage of litter while being transferred.  Silos and 
freezers for the storage of dead birds must be located within the bunded 
area which must be discharged to the stormwater retention dams. 

22 Prior to the commencement of the development a Works Management Plan 
must be prepared and approved by Goulburn Murray Water.  The plans 
must show: 

(a) the location and designs of the bunds surrounding the shed areas; 

(b) the design of the bunded drainage line from the shed area to the 
retention dam.; 

(c) calculation of the dimensions and volume of the retention basin and 
design of the overflow of each dam; and 

(d) the type and location of the native vegetation to screen shedding. 

23 All soil removed during construction of the dams must be reused, stabilised 
or vegetated on-site to ensure that no sediment can be transported off-site. 

24 Potentially contaminated stormwater and drainage from hard stand areas 
and the areas around the sheds must be directed to retention dams which 
must be designed with a capacity and freeboard to enable the run-off from a 
1 in 10 year storm to be retained.  The overflow from these dams must be 
designed such that no water is discharged directly off-site or directly to any 
waterways.  Overflows must not cause erosion. 

25 All water from the retention dams must be re-used within the boundaries of 
the broiler farm unless climatic conditions are wetter than average for an 
extended period of time in which case the overflow to land may operate. 

26 The floors of the sheds must be constructed with an impervious surface. 

27 The shed must be designed to ensure that all litter can be retained within the 
shed until removal following bird removal. 
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28 Used litter removed from the sheds at the end of each growing cycle must 
be transported off site by an approved contractor in accordance with the 
approved Environmental Management Plan. 

29 There must be no litter from the sheds stockpiled on the site.  Any 
temporary storage area for wet litter must have an impermeable base and 
bunding to ensure contaminated run-off does not discharge from the 
temporary storage area. 

30 No application of contaminated litter to land is to occur within 200m of any 
waterways or on any land subject to inundation. 

31 All dead birds must be disposed of off-site in accordance with the approved 
Environmental Management Plan or managed on-site to the satisfaction of 
the Environment Protection Authority. 

32 All wastewater from the proposed amenities building must be treated and 
disposed of using an Environment Protection Authority approved system, 
installed, operated and maintained in compliance with the relevant 
Environment Protection Authority Code of Practice and Certificate of 
Approval. 

33 The wastewater disposal area for this system must be located at least 100m 
from the nearest waterway, 60m form the nearest dam and at least 20m 
from any bore. 

34 The wastewater disposal area must be kept free of all infrastructure 
including buildings, driveways, tanks and service trenching and must be 
planted with appropriate vegetation to maximise its performance.  
Stormwater must be diverted away.  A reserve wastewater disposal field of 
equivalent size to the primary disposal field must be provided for use in the 
event that the primary field requires testing or has failed. 

Permit Expiry – Time for Starting and Completion 

35 This permit will expire if one of the following circumstances applies: 

(a) the development is not commenced within four years of the date of 
this permit; 

(b) the development is not completed within six years of the date of this 
permit; or 

(c) the use does not start within two years after the completion of the 
development 

In accordance with section 69 of the Planning and Environment Act  1987 
an application may be submitted to the responsible authority for an 
extension of the periods referred to in this condition. 
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CEWSR Council Energy and Water Savings Reserve 
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CRBI Country Roads and Bridges Initiatives  
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DET Department of Education and Training  
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Code Description 

CEO Chief Executive Officer 

DCS Director Corporate Support 

DSC Director Sustainable Communities 

DSD Director Sustainable Development 

MOD Manager Organisational Development 

MIS Manager Information Services 

MLC Manager Liveable Communities 

MLE Manager Local Economy 

MLC Manager Liveable Communities 

MDS Manager Development Services 

MF Manager Finance 

MHE Manager Healthy Environments 

MG Manager Governance and Customer Service 

MCW Manager Community Wellbeing 

MI Manager Infrastructure 

CETL Community Engagement Team Leader 
  

 

 

 

 



 
 

 
  

ANNUAL PLAN 2015/2016 

 

The annual plan outlines the actions for 2015/2016 that will implement key priorities from the Council Plan 2013/2017. 

The actions are presented under each of the key priorities as follows: 

 
 

 

    

  

A VIBRANT HEALTHY COMMUNITY 

We will have a healthy, resilient and involved community. We will develop activities that advance our heritage, sports, 
culture and the arts.  
BETTER COMMUNITY FACILITIES 

We will maintain and renew our facilities to provide better buildings, roads, footpaths, tracks and trails, parks and 
gardens, for our community.  
A THRIVING LOCAL ECONOMY 

We will promote our Shire as a great place to invest, innovate and do business. We will encourage tourism in our Shire by 
showcasing our heritage, environment and local creative industries 
BUILDING SUSTAINABLE COMMUNITIES 

We will demonstrate leadership in sustainability. We will foster the ongoing development of environmentally 
responsible, liveable communities across the Shire.  

   

 

 

 



 
 

 
 

A VIBRANT HEALTHY COMMUNITY 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Collaborate with Castlemaine 
Community House and Maldon 
Neighbourhood Centre to deliver 
the Maldon community lunch 
program. 

$0 DHHS MCW Jun-2016 The program has successfully 
increased participation to 45 - 
50 participants. 

Collaborate with local schools to 
develop Active Transport Plans. 

$10,000 DEDJTR CETL Dec-2015 The program was unsuccessful 
in receiving external funding, 
therefore the project will not 
proceed. 

Conduct a Heritage Awards 
Program. 

$10,000 Council MLE May-2016 A sponsorship prospectus has 
been produced and several 
sponsors have already been 
secured.  The Awards website 
created and went live in 
December.  Award nominations 
opened on January 15 and will 
close on March 4, with publicity 
scheduled throughout this 
period.  The Awards ceremony 
set for May 26.  

Consult with and support the 
Youth Advisory Group to ensure 
activities and programs are 
delivered to address the needs 
of young people in the Shire. 

$0 Council YDO Ongoing New members have been 
recruited for the 2016 Youth 
Advisory Group. Meetings will 
in commence Feb 2016. 

Continue to support and 
recognize our indigenous 
community in line with council’s 
Statement of Commitment. 

$0 Council DSC Dec-2015 The Action Plan for 
Reconciliation was endorsed by 
Council in December 2015. 

Continue to support community 
initiatives and projects through 
Council’s Strengthening Our 
Community Grants Scheme and 
Quick Response Youth Grants. 

$177,000 Council CETL Dec-2015 The 2015/2016 Community 
Grants Program opened on 11 
Jan 2016. Information sessions 
were held December 2015 and 
further sessions are scheduled 
throughout January and 
February 2016. Promotional 
material is being developed for 
the Quick Response Youth 
Grants.  

Convene a discussion forum and 
work with partners to identify 
and advocate for actions to 
prepare our community for the 
potential arrival of refugees. 

$0 Council DSC Dec-2015 Discussions were held with the 
local Rural Australians for 
Refugees group to discuss 
Council’s response to the 
recent crisis.  

Deliver the annual immunisation 
program. 

$7,000 Council/ 
DHHS 

EHO Jun-2016 All school based immunisations 
sessions for 2015 have been 
completed.  Letters are being 
sent to parents of children who 
missed doses with instructions 
to catch up on these.   
Reporting of numbers to 
Australian Childhood 
Immunisation Register and 
Cancer Council to be completed 
by 31 December.   
The new program will 

   

 

 



 
 

commence in 2016.   

Develop a manual for Section 86 
Committees of Management to 
support them with the 
management of Council assets. 

$0 Council CETL Jun-2016 A draft manual has been 
distributed to the internal 
working group for feedback, 
scheduled to be distributed to 
Special Committees of 
Management in February 2016. 

Develop and maintain a 
comprehensive community 
profile that will inform decision 
making for health and wellbeing 
planning. 

$0 Council DSC Dec-2015 A draft community profile has 
been developed in partnership 
with Central Victorian Primary 
Care Partnerships.  The profile 
will be presented to Council in 
2016. 

Identify and implement 
initiatives that work towards 
decreasing rates of violence 
against women and children 
across the community. 

$0 Council DSC Jun-2016 Council is working with the 
Mount Alexander Family 
Violence Forum to create 
information resources for the 
general community. It is also 
developing an Action Plan that 
will support Councils 
commitment to Gender Equity. 

Implement a place making model 
to support the delivery of 
community plans across the 
Shire. 

$0 Council CETL Jun-2016 Following the findings of the 
Placemaking Group Review, 
internal processes are to be 
developed to encourage a 
greater awareness of town-
based projects and potential 
opportunities for joint projects 
for 2016/2017. 

Implement initiatives that will 
strengthen the wellbeing of 
children and youth across the 
Shire. 

$0 Council DSC Jun-2016 Council is a member of the 
Connect Central Castlemaine 
Leadership Group, a member of 
the Loddon Mallee Children 
and Youth Area Partnership,  
Mount Alexander Community 
Children’s Network and the 
Victorian Department of 
Education and Training 
Maternal and Child Health 
Expert Reference Group. Work 
has commenced on developing 
a community consultation 
process to identify issues for 
children 0 - 8 years to inform 
future planning. 

Implement priorities identified in 
the Arts Strategy to increase 
opportunities for collaboration 
and utilise available spaces to 
create cultural experiences in 
the Shire. 
 

$25,000 Council MLC Jun-2016 The 2015-2017 Arts Strategy 
Action Plan was endorsed by 
Council in July 2015. Annual 
programming for the Phee 
Broadway Theatre has been 
completed. The Cultural 
Facilities Precinct Plan has been 
drafted with community 
consultation completed. 

Implement priorities in the 
Disability Action Plan to provide 
better access and inclusion for 
people with a disability. 

$42,000 DHHS AIO Jun-2016 The draft interim disability 
action plan has been finalised 
and scheduled to be presented 
to Council for adoption in 
February 2016. 

In partnership with Castlemaine 
Library, support the promotion 

$10,000 Council MLC Oct-2015 Sponsorship of $10,000 
sponsorship and in-kind 

 

 



 
 

and delivery of the Castlemaine 
Children's Literature Festival. 

support was provided to the 
Literature Festival and the 
Poetry Festival. 

Integrate fire management 
planning in partnership with 
local and regional agencies and 
conduct seasonal inspections to 
mitigate the risk of fire. 

$14,000 Council MLC Jun-2016 The Municipal Fire Prevention 
Plan has been updated to 
ensure it is current. Annual Fire 
Prevention Inspections 
commenced October and are 
ongoing until end of current 
Fire Danger Period.  Next 
Municipal Fire Management 
Planning Committee is 
scheduled to occur in February. 

Introduce social media tools to 
improve information flow to the 
community about Council 
services and projects. 

$10,000 Council DCS Dec-2015 Council is drafting a corporate 
social media strategy for 
implementation in Q3 to 
complement its youth and arts 
channels on Facebook and 
Twitter. 

Review dog on and off lead areas 
as outlined in the Domestic 
Animal Management Plan. 

$0 Council MDS Dec-2015 The review of on lead dog areas 
will form part of a broader 
Domestic Animal Management 
Plan review, due to be 
conducted in the fourth quarter 
2015/2016. 

Review Emergency Relief 
Centres across the Shire and 
provide training for relevant 
staff. 

$0 Council MLC Dec-2015 An audit of all centres is being 
undertaken as part of the 
Central Victorian - Municipal 
Emergency Management 
Enhancements Group Project. 
Training courses and 
documentation been 
developed for municipal staff 
with training delivered in 
November 2015.  
 

Review the current Home and 
Community Care Program to 
maximise efficiency and 
effectiveness in preparation for 
the transition to the 
Commonwealth Home Support 
Program July 2018. 

$84,000 DHHS MCW Dec-2015 A workforce review is being 
undertaken for Direct Care 
Workers. 
The Cook Chill Meals trial has 
been completed and the full 
roll-out is scheduled for June 
2016. 
Implementation of the Carelink 
Mobile trial as completed. 
The Flexible Care Plan has been 
implemented to enhance the 
role of Direct Care Workers in 
their daily duties. 
 

Review the Domestic 
Wastewater Management Plan 
to incorporate the requirements 
for development in Open 
Potable Water Supply 
Catchments 

$35,000 Council MHE Mar-2016 The Plan, Actions, Community 
Engagement Plan and 
consultant brief for the risk 
assessment have been 
completed and will be tabled at 
the January Reference Group 
Meeting.   

Strengthen partnerships 
between Council staff and 
external agencies to plan and 
implement initiatives that 
promote community health and 

$0 Council DSC Jun-2016 Council Officers continue to 
participate in a range of local 
partnerships. Of note is the 
development of a Strategic 
Health Services Plan for Mount 

 

 



 
 

wellbeing. Alexander Shire in partnership 
with Castlemaine Health, 
Maldon Hospital, Castlemaine 
District Community Health, 
Windarring and the Victorian 
Department of Health & 
Human Services. 

Support the community in 
preparing and responding to 
emergency events through 
partnerships with communities, 
agencies and neighbouring 
municipalities. 

$120,000 DTPLI MLC Jun-2016 The Community Based 
Emergency Management 
Project was completed in 
October. The Municipal 
Emergency Management Plan 
has been updated.  Request for 
quotation to update Emergency 
Management sub-plans closed 
on 23 December. Municipal Fire 
Inspection notices have been 
sent to residents and the 
inspection program completed 
for the season.  

Support young people and 
partner with organisations to 
deliver activities, projects and 
events through the State 
Government’s Engage! Program. 

$36,000 DHHS/ 
Council 

MLC Jun-2016 The Service Agreement is being 
finalised with Castlemaine 
District Community Health to 
support the delivery of the 
Nalderun Upper Loddon 
Program including the Koorie 
Homework Club, Meeting Place 
and access to the Community 
Bus. 

 

  

 

 



 
 

BETTER COMMUNITY FACILITIES 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Complete designs to connect 
Mackenzie Hill to the 
Castlemaine CBD. Design safety 
measures for the 
Reef/Harker/Hornsby/ Ireland 
Street intersection in Maldon. 

$145,000 Council MI May-2016 The design of the footpath from 
McKenzie Hill to Castlemaine 
CBD has commenced and will 
be completed by April 2016. 
The preliminary design for the 
intersection works in Maldon 
has been completed and 
consultation is underway. 

Complete reconstruction of the 
bridge in School Road, Barfold 
and designs for bridges at 
Nuggetty Rd, Maldon; Strathlea 
Rd, Strathlea; Metcalfe–Taradale 
Rd, Taradale; and the Vaughan 
Tarilta bridge. 
 

$515,000 Council MI Apr-2016 The contract design and 
construction of the bridge in 
School Road has been awarded, 
the design completed, and the 
construction commenced, to be 
completed in March 2016. 
The contract for the design of 
four other bridges was awarded 
in December 2015. Works are 
now underway. 

Complete the annual road 
renewal program across the 
Shire 

$579,000 RtR/ 
Council 

MI Jun-2016 The Preliminary design has 
been developed.  Land 
encroachment issues will be 
addressed in the third quarter, 
before detailed design is 
completed in fourth quarter. 

Complete the annual road 
renewal program of gravel roads 
across the Shire. 

$270,000 RtR/ 
Council 

MI May-2016 The program has commenced 
and is running on schedule. 

Complete the annual road reseal 
program across the Shire. 

$0 RtR/ 
Council 

MI Mar-2016 The contract has been awarded 
and works will take place in 
February and March 2016. 

Complete the road pavement 
rehabilitation program including 
sections of the Bendigo Sutton 
Grange Road. 

$1,292,000 Council/ 
RtR 

MI Apr-2016 Design works commenced at 
the end of December 2015; 
construction works will be 
completed by the end of March 
2016. 

Continue to advocate to other 
levels of government for 
improved public and accessible 
transport for our community. 

$0 Council DSC Jun-2016 Opportunities for advocacy 
have been taken up as part of 
Council's input into the 
development of the Regional 
Transport Strategy. 

Continue to advocate to the 
State Government for the 
completion of the staged 
redevelopment of Castlemaine 
Secondary College. 

$0  DSC Jun-2016 Funding in 2015 state budget 
announced.  

Establish a schedule for targeted 
refurbishments, preventative 
maintenance and urgent repairs 
for community buildings. 

$70,000 Council MI Ongoing The 2015/2016 capital program  
has been prioritised based on 
hierarchy and condition data. 
Urgent and proactive 
maintenance programs are 
underway. A revised Building 
Asset Management Plan is in 
development. 

Finalise Council’s strategy for the 
provision of contemporary 
aquatic facilities in Castlemaine. 

$14,000 Council MLC Jun-2016 On 24 November 2015, Council 
resolved to proceed with 
development of an indoor 

 

 

 



 
 

leisure centre with a 25 metre 
pool for development at the 
current Castlemaine Pool site.  
Work has commenced on 
concept design and a funding 
strategy. A scope and brief will 
be prepared for a consultant to 
undertake the next stage of the 
Castlemaine Pool 
redevelopment including 
identifying funding 
opportunities and development 
of a communication strategy.  

Improve facilities at Berkeley 
Street Kindergarten Castlemaine 
to improve privacy, access and 
usage by external service 
providers to support children’s 
learning and development. 

$277,000 DET DSC Feb-2016 Construction is well advanced 
with the project which is due 
for completion in January 2016. 

Prepare a Conservation 
Management Plan (CMP) for 
Victory Park and a landscape 
master plan for Newstead 
Rotunda Park. 

$20,000 Council MI May-2016 The contract for Victory Park - 
was awarded to Context Pty 
Ltd.  Inception meeting with 
consultant and PWG 
completed. 
Newstead Community Park. A 
draft project brief has been 
developed. 

Prepare a tree maintenance 
audit to facilitate systematic tree 
assessment and best practice 
tree management to address 
risks for residents and visitors to 
the Shire. 

$50,000 Council MI Dec-2015 An Audit of 120 sites was 
completed and 313 trees 
identified as requiring work. 

Prepare design and project 
documentation for new netball 
courts at Wesley Hill Recreation 
Reserve. 

$170,000 Council MLC Jun-2016 Consultants have been 
appointed and the first 
community consultation was 
held on 16 December 2015. The 
first stage of the project is due 
in January 2016. 

Undertake building works 
including essential safety works 
in community buildings and 
deliver the annual program of 
building renewals. 

$0 Council MI May-2016 All capital projects 
specifications completed, 
contracts awarded, and works 
to be undertaken in Q3. 
Request for quote underway 
for ESM inspections and 
maintenance. ESM installations 
will be undertaken in Q3 and 
Q4. 

Undertake investigations and 
design works to progress the 
recommendations of the 
Castlemaine, Campbells Creek 
and Chewton Flood 
Management Plan 2015. 

$240,000 DTPLI/ 
Council 

MI May-2016 The specifications for the 
design of the flood study works 
has been finalised and RFQs 
were opened on 23 January 
2016. 

Undertake irrigation system 
upgrade works on the lower oval 
at Wesley Hill Recreation 
Reserve. 

$120,000 Council MLC Mar-2016 Contractor has been appointed 
and works due to commence 6 
January 2016. Works are 
expected to take four weeks to 
complete. 

Undertake preliminary planning 
and consultation for 

$30,000 Council MLC Apr-2016 The project scope has been 
developed and quotes are 

 

 



 
 

implementation of the 
Campbells Creek Recreation 
Reserve 
Master Plan and investigate 
funding opportunities to 
commence improvements 
including upgraded fencing. 

being undertaken. 

Upgrade the Taradale Mineral 
Springs Reserve playspace as a 
district playspace. 

$141,000 Council/ 
DTPLI 

MLC Jun-2016 A request for quotation (RFQ) 
to decommission the old 
playground, supply and install a 
new district level playground 
has been developed.  The RFQ 
will close on 29 January with 
construction to be completed 
by 24 June 2016. 

 

  

A THRIVING LOCAL ECONOMY 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Advocate for grant funding to 
commence undergrounding of 
overhead popwer lines in key 
locations across the Shire. 

$0 Council MLE Jun 2016 There continues to be liaison 
with funding bodies regarding 
potential funding 
opportunities. 

Contribute to the development 
of the Bendigo Regional Tourism 
Destination Management Plan. 

$0 Council MLE Sep-2015 The Bendigo Region Destination 
Management Plan was finalised 
in late November and 
presented to Councillors at the 
1 December Briefing.   

Implement the Career Horizons 
program to support work 
experience opportunities for 
students and businesses. 

$0 Council MLE Jun-2016 To facilitate the program there 
has been discussion with local 
schools and the Goldfields Local 
Learning and Employment 
Network. There is also potential 
to develop internal 
opportunities with Council 
departments. 

Investigate the provision of 
additional Wi-Fi spaces within 
the Shire and provide support for 
the roll-out of the National 
Broadband Network. 

$0 Council MLE Jun-2016 Possible models are currently 
being investigated to enable 
Wi-Fi connectivity in the visitor 
information centre precincts of 
both Castlemaine and Maldon. 
Council officers are liaising with 
NBN Co. to plan the community 
engagement component of the 
NBN fibre to the node roll-out 
to Castlemaine and Maldon 

 

 

 



 
 

(scheduled to begin second 
quarter of 2016 and second half 
of 2017 respectively).    

Partner with Bendigo Regional 
Tourism to host the Great 
Victorian Bike Ride, including an 
overnight stop in Castlemaine 

$8,000 Council MLE Dec-2015 The Great Vic Bike Ride was 
successfully held over 10 days 
from November 28 to 
December 6, with the Ride 
stopping overnight in 
Castlemaine on Saturday, 5 
December. 3,500 riders were 
involved and made a significant 
impact to the local economy 
through their patronage of local 
businesses, attractions and 
community organisations. 
Council provided extensive 
logistical and coordination 
support prior to event and 
transport and information 
assistance during the event 
itself.    

Prepare a Framework for 
Managing Urban Growth to 
guide urban development in the 
Shire for the next 10 to 20 years. 

$0 Council MDS Mar-2016  The following milestones have 
been met: 
- Background Paper prepared; 
- Staff Workshop (October 
2015) 
- Agency engagement 
(November - December 2015). 
Councillor and community 
workshops are planned for 
February 2016. 

Review and improve the 
provision of visitor information 
services in Castlemaine. 

$0 Council MLE Jun-2016 The Service Review of Tourism 
Services is currently in progress 
and due for completion in 
February. 

There has been continued liaison 
with grant funding to commence 
undergrounding of overhead 
power lines in key locations 
across the Shire. 

$0 Council MLE Jun-2016 There has been continued 
liaison with funding bodies 
regarding potential funding 
opportunities. 

   

BUILDING SUSTAINABLE COMMUNITIES 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Commence works at Castlemaine 
landfill to cap existing closed 
cells. 

$1,982,000 Council WMO Jun-2016 Designs have been completed 
and are being reviewed. 

Continue the fast track town 
planning services which assesses 
Vic Permit Applications within 10 
days and deals with all minor 
matters expediently. 

$0 Council MDS Ongoing The fast track planning service 
continues to meet Council’s 
statutory obligation to assess 
VicSmart applications within 10 
days. In addition, the position 
expediently assesses all minor 
planning permit applications, 
such a business signs, housing 
additions, small heritage 
restorations, solar panels. 

Continue the program to install 
solar energy systems on Council 
buildings. 

$60,000 CEWSR MHE Jun-2016 A solar installation for the 
library is in the design phase. A 
new design was required after 
a structural engineering report 

 

 

 



 
 

showed the original design was 
unsuitable due to wind effects / 
loading on the roof. 

Continue to implement the 
roadside weed control program. 

$31,343 DELWP MHE Jun-2016 Grant reporting to the State 
Government is complete.  

Finalise the Environmental 
Management Plan for 
Honeycomb Reserve (landfill 
buffer land) and commence 
implementation with Landcare 
groups. 

$0 Council MHE Jun-2016 Community engagement has 
been completed. The CFA is 
developing a report on bushfire 
preparedness and mitigation 
requirements at the site for 
inclusion in the final Plan. 

Implement actions from the 
Regional Climate Adaptation 
Plan. 

$0 Council MHE Jun-2016 Implementation of the climate 
adaptation plan is progressing. 
In response to heatwaves 
becoming more frequent and 
more severe, current projects 
will improve heatwave 
preparedness across the region 
through public education (see 
heatwavehelp.com.au), and by 
providing support to, and build 
capacity within, participant 
councils in reviewing and 
revising their heatwave 
management plans. Individual 
councils will still retain final 
responsibility for revising their 
plans. 

Implement Castlemaine landfill 
upgrade works including gas 
extraction design, ground water 
monitoring, bore construction 
and leachate drainage works. 

$344,000 Council MHE Mar-2016 Gas mitigation plan and ground 
water boring are complete.  
The leachate drainage works 
have been contracted and are 
due to start in late February. 

Partner with DELWP to hand 
back Council controlled surplus 
crown land in the McKenzie Hill / 
Diamond Gully locality. 
Parcels to be targeted are those 
assessed at containing high 
quality natural environment 
assets. 

$0 Council MHE Jun-2016 Council staff have met with 
officers from the Department 
and are progressing a schedule 
of works to hand back two land 
parcels in the vicinity of the 
Castlemaine landfill. 

Upgrade the Shire’s street lights 
to LEDs as part of the Lighting 
the Regions project. 

$98,280 Council MHE Nov-2015 All streetlights have now been 
upgraded. 

Work in partnership with other 
Local Government Authorities 
across the region to investigate 
the feasibility of developing a 
natural environment regional 
alliance. 

$0 Council MHE Jun-2016 This action is yet to commence. 

   

CORPORATE PLAN 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Develop a framework for the 
organisation to deliver service 
delivery reviews; complete pilot 
service reviews and develop 
tools and resources to support 
an ongoing service review 
program. 

$45,000 Council DCS Feb-2016 The framework to deliver 
service reviews has been 
developed, with two pilot 
reviews underway.  Tools and 
resources to support the 
program are currently being 
developed and tested by the 

 

 

 



 
 

pilot reviews. 

Implement the remaining 
strategies contained in 
Corporate Plan 2013-2015 and 
update the Corporate Plan. 

$0 Council DCS Dec-2015 A workshop to review and 
update the Corporate Plan was 
undertaken in November 2015. 
An updated Plan will be 
presented for adoption by 
Council in March 2016. 

Review and update Council’s 
Rating Strategy including a 
review of differential rates, the 
municipal charge and current 
rebates to apply from the 
2016/2017 budget. 

$25,000 Council MF Nov-2015 A review of the Rating Strategy 
has been undertaken.  A draft 
Strategy will be presented to 
Council in February to 
commence community 
consultation. 

    

    

   

 

Annual Plan 2014/15 Incomplete Projects 

Action Budget 
2015/2016 

Funding 
Source 

Lead 
Officer 

Target Completion 
Month 

Status 

Develop a strategy for the Recreation 
Minor Reserves to guide the 
development of the ten minor 
recreation reserves 

$0  MLC Jun-2016 The consultant presented 
the draft Minor reserves 
strategy in early December 
to the PCG. This was the 
final feedback to be 
provided before the final 
draft due on 11 December 
2015.  
Officers will now review 
the strategy to develop 
final version to be 
presented to Leadership 
Group in February and 
Councillor Briefing in 
March 2016. 

Preparation of a Thematic 
Environmental History for the shire 

$0 Council SP Mar-2016 The draft study has now 
been completed, and 
Councillors have been 
briefed.  
 
Following a peer review, 
there have been changes 
to the structure of the 
document. It is anticipated 
the final document will be 
presented to Council for 
adoption in 
February/March 2016. 

Planning Scheme Amendment C56 - 
Diamond Gully Structure Plan 

$0 Council MDS Dec-2015 The panel report has been 
issued, and supports the 
structure plan generally as 
Council proposed. 
 
The panel did not support 
rezoning of any land for 
residential development 
(even corrective zoning 
where land is in multiple 
zones) within 500 metres 
of the landfill, until odour 
modeling had been carried 
out. 
 
Officers are currently 
working through the 

 

 

 



 
 

panel's recommendations 
and are expecting to bring 
it to a Council meeting in 
early 2016 for adoption. 

Develop an Open Space Strategy that 
will establish a comprehensive open 
space planning framework. This 
framework will provide the basis for 
the future planning and development 
of the open space network in the 
Shire. 

$70,000  MLC Dec-2015 The Public Open Space 
Strategy is in draft form 
and will be presented to 
Council for adoption in 
March 2016. 

Prepare a design and cost estimates 
for a new playground located at the St 
James Park Harcourt. 

$15,000  MLC Jun-2016 The final community 
consultation was held on 
22 October 2015 at the 
ANA Hall where 
community noted 
preference for the 
playground to be located  
at Stanley Park North.  

Install lighting at Camp Reserve 
including associated power upgrade, 
parking and safety works to enable 
increased use of facilities at the 
Reserve. 

$550,000  MLC May-2016 The Project is on hold until 
confirmation of power 
capability at the reserve is 
approved by Powercor. 
After a meeting on 17 
December with Powercor 
and Council's contractor, 
additional information is 
still required prior to 
approval.  Committee of 
Management contribution 
of $80,000 was received 
on 17 December 2015. 
Scope for the remaining 
safety works for 
pedestrian and vehicle 
traffic management have 
been drafted. 

Construct a new landfill cell for 
municipal waste at Castlemaine 
landfill. 

$0  MHE Oct-2015  Completed October 2015. 

Review options for Council's future 
waste management, with a focus on 
innovative waste management 
solutions. 

$30,000  MHE Sep-2015 Waste Futures complete 
and presented to Council.  
Waste Futures paper 
presented and discussed 
by Councillors which will 
inform Council's new 
waste management 
strategy to be prepared 
this year. Waste 
Management Action Plan 
has commenced the draft 
stage and is currently with 
the working group for 
development 

   

 

 

 


	Separate Attachment ECO 06B VCAT decisio~xander SC (No 3) (Includes Summary) (Red Dot) [2015] VCAT 1164 (11 August 2015)
	Separate Attachment ECO 06C VCAT decision Vukadinovic v Mount Alexander SC (No. 6) [2015] VCAT 1993 (31 December 2015)
	Separate Attachment COM 02A  - Quarterly Annual Plan Report to 31 December 2015 9 February 2016



